Board of Supervisors
East Nottingham Township
Chester County, Pennsylvania

Ordinance No. 2023-02

AN ORDINANCE OF EAST NOTTINGHAM TOWNSHIP AUTHORIZING
THE ENTERING INTO THE RENEWAL OF A CABLE FRANCHISE
AGREEMENT GRANTING A NONEXCLUSIVE FRANCHISE TO
ARMSTRONG UTILITIES, INC. TO CONSTRUCT, INSTALL,
MAINTAIN, EXTEND AND OPERATE A CABLE SYSTEM IN EAST
NOTTINGHAM TOWNSHIP

WHEREAS, Armstrong Utilities, Inc., a Pennsylvania corporation, currently holds a cable
franchise from the Township of East Nottingham by virtue of a Cable Franchise Agreement,
which expired on September 7, 2018; and

WHEREAS, Armstrong Utilities, Inc. has requested that the Township renewal Armstrong’s
franchise to maintain, construct and operate its cable system over, under and along the aforesaid
public rights of way; and

WHEREAS, the aforesaid public rights of way used by Armstrong Utilities, Inc. are public
properties acquired and maintained by the Township on behalf of the citizens of the Township
and the right to use said rights of way is a valuable property right; and

WHEREAS, the Township desires to protect and manage the aforesaid rights of way, establish
standards of subscriber service, maintain a technologically advanced cable system, receive
franchise fees for Armstrong’s use on the Township’s public rights of way as provided by
Federal Law, obtain the use of an educational governmental channel, establish certain reporting
requirements, obtain certain services, provide legal protections to the Township and meet the
current and future cable-related needs of its residents; and

WHEREAS, the Township has determined that this new Franchise Agreement (the
“Agreement”) a copy of which is attached hereto as Exhibit A and incorporated herein by
reference (and a process for consideration of this Agreement complies with all appliable Federal,
State and local laws and regulations; and

WHEREAS, the Township has determined that the public interest would be served by renewing
Armstrong’s Franchise Agreement according to the terms and conditions contained herein;

NOW THEREFORE, be it ORDAINED by the Board of Supervisors of East Nottingham
Township that it hereby approves the Cable Franchise Agreement negotiated with Armstrong,
attached as Exhibit A, including all the terms and conditions contained therein and does hereby




authorize the execution of such Agreement and the Chairman of the Board of Supervisors is
authorized to sign it.

This Ordinance shall become effective in accordance with Pennsylvania law or on the respective
effective date of the fully executed Cable Franchise Agreement, whichever is later.

I

ENACTED and ORDAINED this | 4 day of SQ Do mDex 2023 ataduy
advertised public meeting of the Board of Supervisors of East Nottingham Township, Chester
County, Pennsylvania.

Attest

(nma

cretary

of (ol

EAST NOTTINGHAM TOWNSHIP

Sam Goodley, Jr., Chairman

el il

John »l/c{llace, Vice-Chairman

oseph Herlihy, Supervisor

YA

P. David Smoker, Supervisdr

Thomas Faux, Supervisor



Exhibit A
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AMENDED AND RESTATED
FRANCHISE AGREEMENT

This Amended and Restated Franchise Agreement (the "Agreement"), dated
, between East Nottingham Township, Chester County, Commonwealth
of Pennsylvania (the “Franchise Authority”) and Armstrong Ultilities, Inc., a Pennsylvania
corporation, duly authorized to conduct business in the Commonwealth of Pennsylvania, with
principal offices located at One Armstrong Place, Butler, Pennsylvania 16001 ("Armstrong").

PREAMBLE

Armstrong currently holds a Franchise from Franchise Authority pursuant to the Franchise
Agreement between the parties dated September 8, 2008, which expired on September 7, 2018 (the
"Existing Agreement"). Armstrong and the Franchise Authority wish to amend and restate the
Existing Agreement. The Franchise Authority has determined that it is in the public interest to
continue Armstrong’s Franchise.

This Agreement was duly authorized, approved and ratified by the Franchise Authority
pursuant to Ordinance No. enacted on

Therefore, the parties, for good and valuable consideration, intending to be legally bound,
agree as follows:

1. Definitions. For the purpose of this Agreement, the following terms are defined
below. Where consistent with the context, words used in the present tense include the future,

words in the plural number include the singular number and words in the singular number include
the plural number.

(a) AAA — American Arbitration Association.

(b)  Affiliate — any entity that controls, is controlled by, or is under common
control with, Armstrong.

(©) Armstrong — Armstrong Ultilities, Inc. or its assignees.

(d)  Cable System — a facility within the Franchise Authority consisting of a set
of closed transmission paths and associated signal generation, reception, and control equipment
that is designed to provide cable service and which is provided to multiple subscribers within a
community. The term does not include (i) a facility that only retransmits the signals of one or
more television broadcast stations; (ii) a facility that serves subscribers without using any public
right-of-way; (iii) a facility of a common carrier which is subject to the provisions of 47 USC Ch.
5, Subch. I, unless the facility is used in the transmission of video programming directly to
subscribers (but not if the facility is used solely to provide interactive on-demand services); (iv)
an open video system that complies with 47 USC §573; or (v) any facilities of any electric utility
used solely for operating its electric utility system (47 USC §522(7)).

(e) Cable Service — the one-way or two-way transmission to or from subscribers
of video programming or other programming services, and subscriber interaction, if any, which is



required for the selection or use of video programming or other programming service. (47 USC
§522(6)).

(H FCC - Federal Communications Commission.

(g)  Force Majeure Event — an event that is unforeseeable or otherwise beyond
the control of the affected party.

(h)  Franchise — an initial authorization, or renewal thereof, issued by a
franchising authority, whether such authorization is designated as a franchise, permit, license,
resolution, contract, certificate, agreement, or otherwise, which authorizes the construction or
operation of a cable system. (47 USC §522(9)).

6] Franchise Authority — defined in the introductory paragraph.
() Franchise Fee — defined in Section 6(a).

(k) Gross Receipts — revenues of any kind including, without limitation, cash,
credits, property and in-kind contributions, received directly or indirectly by Armstrong from any
source arising from, attributable to, or in any way derived from, the provision of Cable Service
within the Franchise Area. Gross Receipts will include the following: (i) basic service fees; (ii)
fees for any programming service other than basic service; (iii) fees for any optional, per-channel,
or per-program services; (iv) fees for installation, additional outlets, relocation, disconnection,
reconnection or change-in-service; (v) fees for control devices and antennas; and (vi) fees for
music services. Gross Receipts will not include (x) bad debts or (y) any taxes on services furnished
by Armstrong and imposed directly upon any subscriber or user by the Franchise Authority, state,
federal, or other governmental unit. The term Gross Receipts will include revenues associated
with (i) internet or cable modem services, (ii) data transmission services, or (iii) interactive services
(the “Listed Services”) if and when a competent governmental authority defines a Listed Service
to be a cable service that is subject to franchise fees under applicable law. In the event that a Listed
Service is subject to franchise fees, the Franchise Authority will hold a public hearing at which
Armstrong will have the right to address the issue of franchise fees with respect to the Listed
Services. Subject to the outcome of this public hearing, the Franchise Authority may choose to
add one or more applicable Listed Services to the list of fees included in the calculation of Gross

Receipts, provided that the franchise fee for any applicable Listed Service will not exceed 2.5% of
the Gross Receipts for such Listed Service.

M Public Way — any street, lane, alley, bridge, viaduct, or similar public way
located in East Nottingham Township.

2. Term. The Franchise will begin on and continue for a
period of ten (10) years. Unless either party provides the other party with a written termination
notice at least one hundred eighty (180) days in advance of the renewal date, the Franchise will
automatically renew for an additional ten (10) years.




3. Franchise.

(a) The Franchise Authority grants Armstrong a Franchise throughout the
Franchise Authority. The Franchise includes the right to solicit subscribers to, and sell
advertisements for, and otherwise own, promote, and operate, the Cable System.

(b) The Franchise is not exclusive. The Franchise Authority reserves the right
to grant a similar Franchise to any person at any time. The Franchise Authority will not enter into
a Franchise agreement, permit, license, authorization, or any other agreement with another petrson
or entity to construct or operate a Cable System, or otherwise provide cable, internet, or
telecommunication services in any part of the Franchise Authority which grants more favorable
terms and conditions to the other person or entity.

(c) The Franchise includes a continuing right to enter, use, and occupy the
sutface, subsurface, and space above or below any Public Way when, and to the extent necessary,
to provide the Cable Service.

(dy  The parties will comply with all applicable federal, state, and local laws,
rules, and regulations. In particular, Armstrong will comply with the following:

(1) All applicable health and safety laws, regulations, and ordinances,
and applicable industry standards and codes, including the National Electric Safety Code of the
National Board of Fire Underwriters.

(i)  Technical standards adopted by the FCC or another governmental
body with jurisdiction, including requirements relating to channel capacity, bandwidth, and
periodic testing.

4. Construction; Maintenance.

(a) Armstrong will maintain the Cable System in good repair and working order
at all times.

(b) Service shall be provided to every dwelling occupied by a person requesting
Cable Service provided that Armstrong is able to obtain from the property owners any necessary
easements and/or permits in accordance with Section 621(a)(2) of the Cable Act. Armstrong shall
extend the Cable System into all areas within the Franchise Authority where there is a minimum
of fifteen (15) dwelling units per linear plant mile of cable, calculated from the end of the nearest
trunk line. Armstrong shall complete said extension as soon as is practical upon notification to

Armstrong by the Franchise Authority that an area has met the minimum density standards set
forth herein.

(¢)  Any dwelling unit within three hundred feet (300 ft.) aerial distance of the
cable plant shall be entitled to a standard installation rate. For any dwelling until in excess of three
hundred feet (300 ft.) aerial distance or that requires an underground installation, Armstrong shall
extend Cable Services at a rate not to exceed Armstrong’s actual cost of installation from its main
distribution system.



(d)  Where and when reasonably available, Armstrong will utilize the existing
poles, conduits, or other facilities of public utilities or other third parties legally in the Public Way.
If no public utility or other third party poles, conduits, or other facilities are reasonably available,
then Armstrong will submit the proposed build-out plans to the designated Franchise Authority
representative for approval or reasonable disapproval at least thirty (30) days before the proposed
build-out is scheduled to commence. The designated Franchise Authority representative will
advise Armstrong of its determination within fifteen (15) days after receipt of Armstrong’s
proposal.

(e) The technical quality of the Cable Service will be sufficient to provide
subscribers with uniform-quality television reception.

(f) Armstrong will take reasonable efforts to (i) assess subscriber needs and
viewing preferences and (ii) provide substitute programming for any existing programming that is
discontinued or otherwise becomes unavailable.

5. Use and Occupancy of Public Ways.

(@) Armstrong will construct, maintain, and remove the Cable System in a
workmanlike manner and take reasonable efforts to cause minimal interference with (i) the
community’s use of the Public Way and (ii) the rights or reasonable convenience of the property
owners, tenants, or occupants who adjoin the Public Way.

(b)  Armstrong will not place the Cable System where it will interfere with any
utility line or fixture, or water hydrant, or interfere with the usual use of the Public Way.

() If Armstrong damages a paved surface for which the Franchise Authority is
responsible, Armstrong will repair or replace, as applicable, the paved surface to its prior
condition. Repairs or replacements will be completed within sixty (60) days of the end of the
activity which caused the damage. If Armstrong reasonably requires a longer period to complete
the repairs or replacement, Armstrong and the Franchise Authority will mutually agree on the
revised timeline for the repair or replacement.

(d) Armstrong may trim trees which are located on, or which overhang, the
Public Way to the extent that such trimming is minor in nature or must be performed immediately
due to a safety risk. Armstrong may perform other tree trimming activities with the prior approval
of the Franchise Authority, which will not be unreasonably withheld. All trimming is at
Armstrong’s expense.

(e) The Franchise Authority will provide Armstrong with at least sixty (60)
days prior notice of any of the following activities which affect the Cable System: (i) changes to
the grade, alignment, or paved width of any Public Way; (ii) vacation of a Public Way; (iii)
construction to or of a Public Way; (iv) utility installation or maintenance; (v) installation or
maintenance of traffic signals, rail tracks, or any other improvement by the Franchise Authority or
other public agency. The Franchise Authority will provide Armstrong with such notice as is
reasonable given the circumstances of any of the following conditions which affect the Cable
System: (vi) traffic conditions; (vii) public safety issues. Armstrong and the Franchise Authority




will then mutually agree on a time table for Armstrong to move any affected part of the Cable
System.

)] Any person holding a moving permit permitting an oversized item to be
moved through the Public Way will provide at least fifteen (15) days’ notice of the move to
Armstrong. Armstrong will temporarily raise or lower its Cable System as and to the extent
necessary to permit the moving of the oversized item. The petson holding the moving permit will
pay, in advance, for Armstrong’s actual costs of raising or lowering the Cable System,

(g)  The Franchise Authority may inspect all pole attachments, installation, and
maintenance of basic Cable System hardware, and the removal of the Cable System to ensure
compliance with this Agreement.

0. Fees and Reports.

(a) Each calendar quarter, Armstrong will pay to the Franchise Authority an
amount equal to five percent (5%) of the Gross Receipts for the prior quarter (the “Franchise Fee™).

(b)  Armstrong will provide the Franchise Authority with a written report,
certified by Armstrong’s chief accounting officer, setting forth the amount of Gross Receipts paid
to Armstrong during the applicable period.

(c) The Franchise Authority may inspect and audit Armstrong’s records with
respect to the Franchise Fee. Armstrong will make its applicable records available at its corporate
headquarters upon request. Inspection and audit requests will be made by the Franchise Authority
in writing and scheduled by Armstrong’s corporate accounting staff.

T Miscellaneous.

(a) Insurance. Armstrong will maintain a general comprehensive liability
insurance policy against liability for loss or damage for personal injury, death, and property
damage, with minimum liability limits of: one million dollars ($1,000,000.00) for personal injury
or death of any one person, and one million dollars ($1,000,000.00) for personal injury or death of
two (2) or more persons in any one occurrence.

(b) Changes to Law. If, and to the extent that, the terms of this Agreement are
or become inconsistent with applicable law, then the parties will amend or modify this Agreement
to both comply with applicable law and fulfill the intent and purposes of this Agreement.

(c) Separability. If any portion of this Agreement is for any reason held invalid
or unconstitutional by any court or administrative tribunal of competent jurisdiction, that portion
will be deemed a separate, distinct, and independent provision and the holding shall not affect the
validity of the remaining portions of this Agreement.

(d) Interpretation. If the parties later find any ambiguity in the terms and
conditions of this Agreement, the parties will make a good faith effort to cure the ambiguity in a
manner consistent with the parties’ original intent.



(e) Default; Arbitration.

(1) If a party determines that the other party is in default of this
Agreement, the non-defaulting party will provide the defaulting party with a written notice
detailing the default. The defauiting party will have ninety (90) days from the date of notice to
either (1) cure the violation or, (2) for violations which cannot reasonably be cured within ninety
(90) days, demonstrate to the non-defaulting party that the defaulting party is using its reasonable
best efforts to cure the default. If the defaulting party fails to either cure or demonstrate that it is

using its reasonable best efforts, the non-defaulting patty may invoke the arbitration procedure
described below.

(i)  The parties will submit any dispute arising under this Agreement to
arbitration in accordance with the rules and procedures of the AAA, using one arbitrator and the
services and facilities of the AAA office located nearest to the Cable System. The arbitrator’s
decision and award will be final and binding upon the parties. The non-prevailing party will bear
the costs of the arbitration proceeding, including the fees of the arbitrator.

® Force Majeure. If a party is unable to perform any of its obligations under
this Agreement due to a Force Majeure Event, the non-performing party will notify the other party
of the Force Majeure Event in writing as soon as possible given the circumstances. The non-
performance will be excused and no penalties or sanctions will be imposed on the non-performing
party. For clarity, this section does not relieve the parties of their obligation to amend this
Agreement in accordance with the section of this Agreement titled Changes to Law.

8. Binding Effect; Assignment; Amendment. This Agreement is binding upon, and
inures to the benefit of, the parties and their respective successors and assigns. Armstrong will not
assign this Agreement or the Franchise to any non-Affiliate (other than a collateral assignment of
a security interest) without the prior written consent of the Franchise Authority, which consent will
not be withheld unreasonably. This Agreement cannot be amended or modified, by ordinance or
otherwise, except as agreed upon in writing by both parties.

In witness whereof, the parties now execute this Agreement as of the date set forth in the
introductory paragraph.
Armstrong Utilities, Inc.

By:
Name: Jeffrey A. Ross
Its:  President

East Nottingham Township

By:
Name:
Its:




