
ORDINANCE NO. 2032

AN ORDINANCE OF THE BOARD OF SUPERVISORS OF

THE COUNTY OF MERCED APPROVING

DEVELOPMENT AGREEMENT NO. DA21- 001 BY AND

BETWEEN THE COUNTY OF MERCED AND VIRGINIA

SMITH TRUST

THE BOARD OF SUPERVISORS OF THE COUNTY OF MERCED HEREBY

ORDAINS AS FOLLOWS: 

SECTION 1. Merced County Code Chapter 18. 148 provides a procedure for processing
development agreements for projects. 

SECTION 2. California Government Code Sections 65864 through 65869.5 authorize the

County of Merced to enter into binding development agreements with persons having legal or
equitable interests in real property for the development of such property. 

SECTION 3. References are made herein to Development Agreement No. DA21- 001 between

the County of Merced and Virginia Smith Trust (" Agreement"), attached hereto as Exhibit A and
incorporated herein by reference. The Agreement sets forth in detail the development schedule
and the specific restrictions on the development of the subject property. The Agreement is
binding on all future owners and developers as well as the present owners of the lands, and any
substantial change can be made only after further public hearings before the Planning
Commission and the Board of Supervisors of this County. 

SECTION 5. Pursuant to Section 15162 (" Subsequent EIRs and Negative Declarations") of the

CEQA Guidelines, the Board of Supervisors has certified a Subsequent Environmental Impact

Report ( SEIR) for the Project and adopted Findings of Fact, a Statement of Overriding
Considerations, and a Mitigation Monitoring and Reporting Program. 

SECTION 6. The Agreement complies with Chapter 18. 148 of the Merced County Zoning
Code, which sets forth requirements for the filing, processing, review, and approval of
development agreements. 

SECTION 7. The Board of Supervisors finds that Development Agreement No. DA21- 001 is

in compliance with Merced County Code Chapter 18. 148, including the contents of the
development agreement application and the proposed agreement itself. In accordance with

Merced County Code Section 18. 148.050, the Board of Supervisors finds as follows: 

a. The development agreement is in the best interests of the County, due to the resulting
development of various housing types, especially deed -restricted affordable housing, and
that the proposed activities included in the proposal and stipulated in this development

agreement will assist with the completion ofcritical County infrastructure; 



b. The development agreement includes commitments from the developer that exceed

requirements associated with development of housing, infrastructure, and open space
amenities, and is otherwise consistent with the purpose, intent, goals, policies, programs, 

and land use designations of the General Plan, the University Community Plan, and the
Merced County Zoning Code; 

c. The development agreement provides the developer with security in developing the
project, which will support the provision of education scholarships for local students, and

otherwise meets County and City planning and development regulations where
applicable. The project as a result promotes the public convenience, health, interest, 

safety, and general welfare of the County; 

d. The project is compatible with the uses authorized in, and the regulations prescribed for, 

the University Community Plan area; 

e. The project will maintain expected development patterns, densities, and volumes

analyzed by the County in its planning activities and considered by the City of Merced in
review of potential annexation activities, and as included in the University Community
Plan. Therefore, the project will not adversely affect the orderly development of property
or the preservation of property values; 

f. The project furthers important Countywide goals in the Merced County General Plan, 
University Community Plan, and Board of Supervisors' legislative agenda; and, 

g. The project will provide the County with important, tangible benefits beyond those that
may be required by the County through project conditions of approval. In particular, the
provision of a mix of housing types, including deed -restricted affordable housing, and
funding and construction of a portion of Campus Parkway that exceeds what would
otherwise be required via conditions of approval at the time of project approval. 

SECTION 8. The Agreement is hereby approved and authority is hereby granted for the County
Executive Officer to execute the Agreement approved by the Board of Supervisors during the
public hearing process. 

SECTION 9. Severability. If any part of this Ordinance is held to be invalid or inapplicable to
any situation by a court of competent jurisdiction, such decision shall not affect the validity of
the remaining portions of this Ordinance or the applicability of this Ordinance to other situations. 

SECTION 10. Notice is hereby given that, pursuant to the Mitigation Fee Act, the County of
Merced charges certain fees ( as such term is defined in Government Code Section 66000) in

connection with approval of your development project for the purpose of defraying all or a
portion of the cost of public facilities related to your development project ( Mitigation Fee Act

Fees). These fees do not include fees for processing applications for governmental regulatory
actions or approvals, or fees collected under development agreements. The Mitigation Fee Act

Fees applying to your project are listed in the schedule of fees provided. Notice is also hereby
given that you have the opportunity to protest the imposition of the Mitigation Fee Act Fees
within 90 days of the approval or conditional approval of your development project and that the

90 -day approval period in which you may protest has begun. 



SECTION 11. This Ordinance was introduced at the regular meeting of the Board of
Supervisors on October 17, 2023. This Ordinance shall take effect and be in full force on and

after thirty ( 30) days from the date of its passage, and before the expiration of fifteen ( 15) days
from the date of its passage it shall be published once with the names of the members of the

Board of Supervisors voting for and against the same, said publication to be made in a
newspaper of general circulation published in the County of Merced. 

The foregoing Ordinance was passed and adopted by the Board of Supervisors of the County of
Merced, State of California at a regular meeting thereof held on the 17th day of October, 2023, by
the following vote: 

SUPERVISORS

AYES: Scott M. Silveira, Rodrigo Espinosa, Josh Pedrozo, Daron McDaniel, 

Lloyd Parcira, Jr. 

NOES: None

ABSENT: None

ATTEST: 

RAUL LOMELI MENDEZ

Clerk of the Board of Supervisors

By akiir;,/, 
Deputy

Scott M. Silveira

Chairman, Board of Supervisors

APPROVED AS TO FORM AND LEGAL EFFECT: 

FORREST W. HANSEN, 

MERCED COUNTY COUNSEL

By: "i/I'Pe - ttG. 
Michael E. Profant, De uty



RECORDING FEES EXEMPT PURSUANT TO

GOVERNMENT CODE§ 27383. 

RECORDING REQUESTED BY AND

WHEN RECORDED MAIL TO: 

THE COUNTY OF MERCED

DEVELOPMENT AGREEMENT

BY AND BETWEEN

THE COUNTY OF MERCED, 

AND

VIRGINIA SMITH TRUST

RELATING TO

THE VST SPECIFIC PLAN

The " DEVELOPMENT AGREEMENT") 

As Adopted by the County of Merced Board of Supervisors
on October 17, 2023 by Ordinance No. 2032
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DEVELOPMENT AGREEMENT

BY AND BETWEEN THE COUNTY OF MERCED AND

VIRGINIA SMITH TRUST RELATING TO THE VST DEVELOPMENT PLAN

THIS DEVELOPMENT AGREEMENT is entered into this day of , 2023

Execution Date"), by and between the COUNTY OF MERCED, a political subdivision
County") and VIRGINIA SMITH TRUST, a trust established by the Testamentary Trust under

the Will of Virginia Smith, deceased, and administered by the Merced County Office ofEducation
Board of Trustees as Trustee (" VST" or " Developer"), hereinafter referred to as the

Development Agreement." For purposes of this Development Agreement, the County and VST
are individually referred to as a " Party" and collectively as the " Parties." 

RECITALS AND DEFINITIONS

A. The " Project," as referenced in this Development Agreement, consists of the

development of housing, neighborhood commercial buildings, parks, agricultural and open space
uses, and various public infrastructure facilities located within the University Community Plan
North subarea of the University Community Plan area within the City' s Sphere of Influence and
east of Lake Road, as more particularly described and defined in Section 2. 01 below. 

B. The " Property," as referenced in this Development Agreement, consists of
approximately 654 gross acres of land, identified as Assessor' s Parcel Numbers ( APN) 60-010- 
004 and 60-020- 048. The Property is more fully shown on Exhibit A attached hereto and
incorporated herein by this reference. Exhibit B attached hereto sets forth the legal description for
the Property. VST represents and warrants to County that as of the Execution Date, VST has a
legal or equitable interest in the Property. 

C. Upon the effective date of the County ordinance approving this Development
Agreement, this Development Agreement becomes effective, as defined in Section 1. 02 below, as

to the Property and the County will record it against the Property. 

D. The County adopted the University Community Plan (" UCP") in 2001. The
Property is part of the University Community Plan area ( the " UCP Area"). On December 9, 2014, 
City adopted an update to the Land Use and Circulation Elements of the City' s General Plan that
included the UCP Area. The City' s General Plan designates the Property for a variety of land uses
including residential, neighborhood commercial, open space, and agricultural, and provides for the
development of these uses so as to benefit the City and its residents. 

E. County, the City of Merced (" City") and VST have engaged in a cooperative and
successful relationship to establish the UCP and the UCP North subarea in particular pursuant to
the Memorandum of Understanding Between the County of Merced and the City of Merced
Relating to the Referral and Review Pursuant to Government Code Section 65919 of Potential
Entitlement Applications by the Virginia Smith Trust entered into June 8, 2021, attached hereto
and incorporated herein as Exhibit C ( the " County/City Memorandum of Understanding"). 
VST proposes a modification of the UCP North Plan and the development of a Specific Plan that

conforms with the policies of the UCP and the Merced County General Plan, as amended, and the
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City of Merced General Plan. The parties have worked cooperatively to adopt and implement the
following entitlements and approvals: 

1) The Final Focused Subsequent Environmental Impact Report and associated

Mitigation Monitoring and Reporting Plan ( including all mitigation measures
therein) for the project based on the 2004 UCP Final EIR ( SCH: 2001021056) 

which were certified and adopted, respectively, by Resolution No. 2023- 81, on
October 17, 2023. 

2) The Amendment to University Community Plan and corresponding amendments to
the County' s General Plan as adopted by Resolution No. 2023- 81, October 17, 
2023. 

3) The Specific Plan and Development Plan approved by Resolution No. 2023- 81, on
October 17, 2023. 

4) Ordinance No. 2032 dated October 17, 2023 adopting this Development Agreement
the Adopting Ordinance"). 

5) The conditions of approval of each of the foregoing. 

These approvals described in this Recital E, together with the Final Subsequent Environmental

Impact Report and related Findings, Statement of Overriding Considerations and Mitigation
Monitoring and Reporting Plan described in Recital F below, are referred to herein, collectively, 
as the " Approvals" or " Project Approvals." 

F. Before approving the Project Approvals described in Recital E above, the Board of
Supervisors of the County of Merced: ( i) reviewed and considered the significant environmental
impacts of the Project and several alternatives to the Project, as described in that certain Final
Subsequent Environmental Impact Report for the Project ( the " Final SEIR") and ( ii) adopted

Resolution No. 2023- 81 on October 17, 2023 which certified the Final SEIR, making Findings
Concerning Mitigation Measures and Alternatives ( the " Findings"), adopting a Statement of
Overriding Considerations, and adopting a Mitigation Monitoring and Reporting Plan ( the
MMRP"), all in accordance with the provisions of the California Environmental Quality Act, 

California Public Resources Code Section 21000, et seq. (" CEQA"). 

G. One of the principal purposes of this Development Agreement is to further the

cooperative relationship between the County and VST for the benefit of all residents of the County
during the implementation ofthe Project. The County and VST join as Parties to this Development
Agreement to ensure the requirements of the Development Agreement Statute ( California

Government Code Section 65864, et. seq.) are satisfied. As more fully set forth below, this
Development Agreement contains both covenants of a personal nature and covenants and/or

servitudes that run with title to the Property. 

H. This Development Agreement is intended to achieve the following purposes: 

1) that the County shall be kept and/ or made " whole" by VST as to the payment of
County' s costs associated with the implementation of this Development

2
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Agreement, the Project Approvals, all other planning and environmental efforts
described and envisioned by this Development Agreement, the Subsequent
Approvals (as defined in Section 2.03 below) and the Project, and the mitigation of

the Project' s environmental impacts; 

2) that once this Development Agreement has taken legal effect, VST shall have a full

and vested right, throughout the term ofthis Development Agreement, to the Rights

and Obligations as to the Property; 

3) that this Development Agreement is intended to reduce the uncertainty in planning
and implementation for and, and to secure the orderly development of, the Project, 
ensure a desirable and functional community environment, provide effective and
efficient development of public facilities, infrastructure and services appropriate

for the development of the Project, ensure maximum effective utilization of

resources within the County, and provide other significant benefits to the County
and its residents; 

4) to secure Project features and Project Approval conditions above and beyond those

that may be imposed by the County under existing zoning and development
regulations and the Final SEIR; 

5) that this Development Agreement is intended to be consistent with and implement

the County General Plan; 

6) that the development of the Project will enable the County to provide opportunities
to house and provide services to UC Merced staff that are currently located outside
the community, and locate existing staff and students closer to the university in
order to complete a vibrant university community adjacent to the campus; 

7) that the Project will enable the County and City and the region to substantially
reduce regional vehicle miles travelled ( Specific Plan, pp. 20, 36; Draft SEIR, pp. 
2- 25, 4- 5), greenhouse gas emissions ( Specific Plan, p. 84; Draft SEIR, p. 3. 4- 21), 
and to capture sales taxes that are being leaked to other communities because of the
jobs -housing imbalance associated with university staff and students located
outside of the City ( Specific Plan, p. 124); 

8) that the development of the Project would result in the capture of an estimated 1, 000

households that commute to jobs in Merced and UC Merced in particular, resulting
in the reduction of Countywide vehicle miles traveled for those trips by
approximately 9.2 million miles per year ( Specific Plan, p. 36; Draft SEIR, pp. 3. 7- 
18- 19); 

9) 

BN 78587273v9
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10) that the development of the Project will generate $ 18. 4 million of tax revenue for

use by the County, City, public school districts, as well as other special districts, 
that all provide essential public services to County and City residents ( Specific
Plan, p. 124, append. N; Draft SEIR, pp. 1- 20- 23); 

11) that the development of the Project will maximize the value of the endowment
within the land use regulations contained in the UCP and VST Specific Plan so that
the benefits to eligible students are maximized and the Project will generate an

endowment that will generate approximately $8- 10 million annually in scholarships
and grants, which will be used for college scholarships to eligible Merced County
students ( Specific Plan, pp. 13; Draft SEIR, pp. ES -3, 2- 4, 2- 11); 

12) that the Project will include a Community Benefits assessment on property sales
which will generate between $ 350, 000 and $ 500,000 annually to fund Merced
County Office of Education Foundation programs, including early childhood
development, education and enrichment, and to fund vocational education

programs and scholarships that will greatly benefit County and City residents
Specific Plan, p. 141); and

13) that the value of the County' s obligations to the Developer pursuant to this
Development Agreement are anticipated to be less than the benefits provided to the

community as a whole and to the County in particular (Specific Plan, p. 124). 

The Rights and Obligations of the Parties to this Development Agreement shall be construed and

interpreted so as to give full effect to each and all of these purposes. 

I. As used in this Development Agreement, " Rights" shall mean all of the vested and

other rights and benefits of the Development Agreement, and the term " Obligations" shall mean
all of the duties, obligations, responsibilities and other burdens of the Development Agreement. 

J. As used in this Development Agreement, the terms, phrases and words shall have

the meanings and be interpreted as set forth in this Development Agreement ( the meaning given
the term in the singular shall include the term in the plural and vice versa) unless the context clearly
indicates the Parties intended another meaning. To the extent that any capitalized terms contained
in this Development Agreement are not defined within it, then such terms shall have the meaning
ascribed to them in the Applicable Laws, other applicable law or, if no meaning is given a term in
any of those sources, the common understanding of the term shall control. 

AGREEMENT

NOW, THEREFORE, in consideration of the promises, covenants and provisions set forth

in this Development Agreement, the Parties hereby agree as follows: 

ARTICLE 1 GENERALLY

Section 1. 01 Definition of "VST". As used herein, " VST" means Virginia Smith Trust, 

as that business entity existed on the Effective Date and any permitted successor, assign, or
transferee of Virginia Smith Trust. 

4
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Section 1. 02 Effective Date. This Development Agreement is entered into by and
between the County and VST and takes legal effect on November 16, 2023, the date that County' s
adoption of Ordinance No. 2032 approving the Development Agreement takes legal effect

Effective Date"). The terms and conditions of this Development Agreement shall be for the

benefit of or a burden upon the Property, shall run with title to the Property, and shall be binding
upon VST and its permitted successors, assigns and transferees during their respective ownerships
ofany portion of the Property. 

Section 1. 03 Term. 

Section 1. 03. 1 In General. 

a) The term of this Development Agreement (" Term") shall
commence upon the Effective Date and shall continue until, and terminate at 12: 01 a. m. on the

Twentieth ( 20th) year anniversary of the Effective Date, November 16, 2043 (" Termination
Date"), unless VST requests, and the County approves an extension of the Term. Such request for
extension shall be submitted, in writing, to the County Executive Officer at least 180 days, but no
earlier than 365 days, before the 2043 Termination Date. 

b) This Development Agreement shall be of no further force, effect or

operation upon the Termination Date. Subject to the provisions of Section 8. 04 below, in no event
shall the expiration or termination of this Development Agreement result in expiration or

termination of any Approval without further action by County. 

Section 1. 04 Execution and Recordation ofAgreement. 

Section 1. 04. 1 Execution and Recordation. VST shall execute this
Development Agreement in conformance with Section 15. 15 of this Agreement, prior to the date

of adoption of the Adopting Ordinance referenced in Recital E above. Provided VST has so
executed this Agreement, County shall execute this Agreement, in conformance with
Section 15. 14 of this Agreement, within five ( 5) business days of the adoption of the Adopting
Ordinance. 

Section 1. 04.2 Recordation. County shall deliver this Agreement to the County
Recorder for recordation within 10 days following its execution. 

ARTICLE 2 DESCRIPTION OF THE PROJECT

Section 2.01 In General. As used herein, " Project" means the development of the

Property as described in the " Project Approvals" ( defined in Section 2.02 below), including all
on- site and off-site " Project Facilities and Infrastructure" ( defined in Section 5. 02. 1 below) 

contemplated as part of the development of the Specific Plan. As set forth on pages 23 through 31
of the VST Specific Plan, the VST Specific Plan plans for the development of 425 acres of

residential land uses, 113 acres of open space and parks, 20 acres for a K- 8 elementary school, 44
acres for commercial development, and 79 acres for roads and other improvements with

approximately 3, 900 residential units (4,400 total units including anticipated density bonus units) 
and 862,000 square feet of commercial buildings. The 862, 000 square feet of commercial

development consists of 585, 500 square feet of Village Mixed Use, 104, 500 square feet of

5
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Neighborhood Commercial/ Retail uses, and 175, 000 square feet of Community Commercial retail
uses. Low-, medium-, medium- high-, and high-density residential development projects would be
constructed along planned collector and residential roadways. A community recreation center
would be provided, as well as a charter school, along with 39 mini -parks and pocket parks, two
community parks ( one for each development phase), and a 36 -acre regional sports park. 

Section 2.02 Project Approvals. As used herein, " Project Approvals" include, but are

not limited to: ( i) those provisions of the County General Plan that relate to or affect the Property, 
as the General Plan existed on the Effective Date and as it may be amended from time to time
consistently with this Development Agreement (the " General Plan"), ( ii) those provisions of the
Development Plan ( including the Design Guidelines) that relate to or affect the Property, as
incorporated into and specified in the Specific Plan, existing on the Effective Date and as it may
be amended from time to time consistently with this Development Agreement (the " Development
Plan"), ( iii) the zoning of the Property, existing on the Effective Date and as it may be amended
from time to time consistently with this Development Agreement thereafter ( the " Zoning") and
iv) the other entitlements listed in Recital E above; provided that " Project Approvals" shall not

mean or include amendments to the General Plan, UCP or Zoning of the Property that conflict with
the Project Approvals as they existed on the Effective Date unless VST consents in writing to such
conflicting amendments. 

Section 2.03 Subsequent Approvals. As used herein, " Subsequent Approvals" mean

those permits and approvals (other than the Project Approvals and amendments thereto) necessary
or desirable for the development of the Project including, without limitation, those identified in
Section 2. 04 below. 

Section 2. 04 Subsequent Approval Documents. The " Subsequent Approvals" defined

in Section 2. 03 above include, but are not limited to the approvals identified in the Specific Plan

chapter entitled, " Plan Administration" and include: ( i) subdivision maps, parcel maps, and

related or similar approvals issued under the California Subdivision Map Act, ( ii) architectural
review, ( iii) building permits, ( iv) any other discretionary or ministerial permits or approvals of
County necessary or appropriate for build -out of the Project and Property, and ( v) any amendments
to any of the foregoing necessary or appropriate for the development of the Project. 

Section 2. 05 Approvals. Project Approvals, amendments to Project Approvals, and

Subsequent Approvals are sometimes referred to in this Development Agreement collectively as
the " Approvals" and each individually as an " Approval." 

ARTICLE 3 DEVELOPMENT OF PROJECT IN GENERAL

Section 3. 01 Consideration to VST. The Parties acknowledge and agree that County' s
agreement to perform and abide by the covenants and Obligations of County set forth herein is
material consideration for VST' s agreement to perform and abide by the covenants and Obligations
of VST set forth herein. 

Section 3. 02 Consideration to County. The Parties acknowledge and agree that VST' s
agreement to perform and abide by the covenants and Obligations of VST set forth herein is

6
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material consideration for County' s agreement to perform and abide by the covenants and
Obligations of County set forth herein. 

Section 3. 03 Rights of VST Generally. VST shall have a fully vested right to develop the
Project and to use the Property in a manner consistent with this Development Agreement and
Applicable Law. 

Section 3. 03. 1 Vested Rights to Develop Project. During the Term of this
Development Agreement, the Developer shall have a vested right to develop the Property to the
fullest extent permitted by the Project Approvals and this Development Agreement. Except as
provided within this Development Agreement, the Project Approvals shall exclusively control the
development of the Property, including the uses of the Property, the density or intensity ofuse, the
maximum height and size of proposed buildings, the provisions for reservation or dedication of

land for public purposes and the design, improvement and construction standards and
specifications applicable to the Project. The maximum number of residential units authorized to

be constructed hereunder and the approximate acreage of commercial development, without regard

to any density bonus or incentive or concession pursuant to Government Code Sections 65915- 
65918 or other similar legislation or regulation, is approximately 3, 900 residential units ( 4,400
total units after application of anticipated density bonuses) and approximately 862,000 square feet
of commercial/ mixed use development as described in the Specific Plan. In furtherance of the

foregoing, the Developer retains the right to apportion the uses, intensities and densities, between
itself and any other owners of the Property, upon the sale, transfer or assignment of any portion of
the Property, so long as such apportionment is consistent with the Project Approvals and this
Development Agreement. The Project shall be developed in sequential phases as described in the

Specific Plan and in accordance with Exhibit G as further referenced below in Section 6.01. 2 of
this Development Agreement. 

Section 3. 03. 2 Vested Rights to Project Approvals. Subject to the County' s
exercise of its police power authority and discretion, the Developer shall have a vested right to
develop the Property consistent with the Project Approvals, including, but not limited to the vested
right to ( i) receive from the County all future development approvals for the Property that are
consistent with and implement the Project Approvals and this Development Agreement; ( ii) not to
have such approvals be conditioned or delayed for reasons which are inconsistent with the Project

Approvals or this Development Agreement unless there is a public health and safety reason
affecting the ability to proceed with the Project Approvals; and ( iii) to develop the Property in a
manner consistent with such approvals in accordance with the Project Approvals and this

Development Agreement. All future development approvals for the Property, including without
limitation general plan amendments, zoning changes, parcel maps or tract maps, shall upon
approval of the County be vested in the same manner as provided in this Development Agreement
as for the Project Approvals. The Parties understand and agree that the objective of this Agreement

is for the County to entitle the Project for development. This Agreement, however, contemplates
the Project being built in the City of Merced as contemplated in the County/City Memorandum of
Understanding. Notwithstanding the foregoing, in the unlikely event that the Property is not
annexed to the City of Merced, Section 3. 06.4 of this Development Agreement sets forth the
Parties' rights and obligations with respect to the process to obtain the County' s approval of the
Subsequent Approvals and implement the Project in accordance with the terms of this
Development Agreement. 
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Section 3. 04 Rights of County Generally. County shall have a right to regulate
development of the Project and use of the Property consistent with this Development Agreement
and Applicable Law. County' s responsibilities under this Development Agreement, except for
County' s commitment to complete certain specified segments of Campus Parkway set forth in
Section 7. 10 of this Agreement, shall terminate upon annexation pursuant to and as defined in
Section 3. 06 of this Agreement. 

Section 3. 05 Project Parameters. The permitted uses of the Property, the density and
intensity of use of the Property, the maximum height and size of buildings included in the Project, 
and provisions for the reservation and dedication of land (collectively, the " Project Parameters") 
shall be as set forth herein and in the Project Approvals. 

Section 3. 06 Pre -Annexation Obligations and Commitments. 

Section 3. 06. 1 Commitment to Initiate Annexation Proceedinms. After the

Effective Date of this Development Agreement, consistent with the covenants, terms and

conditions of this Development Agreement, the County and Developer will work with the City to
initiate proceedings under the Cortese -Knox -Hertzberg Act ( California Government Codes
Sections 56000, et seq.) for the annexation ofthe Property (" Annexation") by the Merced County
Local Agency Formation Commission (" LAFCO"). The County and Developer acknowledge that
it is their mutual intent to support the City' s Annexation of the Property. The Developer shall work
with the City to determine the timing of such Annexation to coincide with the Developer' s
development of the Property and in a manner that is mutually acceptable to both Developer and
the City. Absent amendment of this Agreement, the Annexation shall be completed within one ( 1) 
year of the Effective Date. Prior to Annexation, or in the event that the Annexation does not take

effect within two ( 2) years of the Effective Date, then County and VST shall proceed with the
Project in accordance with the Project Approvals, including, but not limited to, development of
the Project in the County with an Out of Boundary Services Agreement for the use of City utilities
and services, and the establishment of the Financing Mechanisms described herein. 

Section 3. 06.2 Effectiveness of Project Approvals. The parties acknowledge

and agree that the Project Approvals are material to the City' s agreement to annex the Property to
the City and that the City is relying on the Project Approvals being implemented through to
construction as a condition to agreeing to the Annexation. As a condition precedent to completion
ofAnnexation, the Parties agree that they shall not take any action to modify or overturn the Project
Approvals, or impede their implementation, nor take any other action inconsistent with the Project
Approvals and the effectiveness of this Agreement as a development agreement. 

Section 3. 06.3 County Support for Annexation. County and all County
departments will support the Annexation proposal consistent with LAFCO policies and

procedures. 

Section 3. 06.4 County Process in the Event Annexation Does Not Occur. The

Parties contemplate that the City of Merced will proceed with Annexation of the Property in
accordance with the Project Approvals. In the event that Annexation is not complete within two

2) years of the Effective Date, the Parties agree that development of the Project shall occur

consistent with the Project Approvals, and may occur in the County. The County shall then process
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applicable Subsequent Approvals, if applied for, in accordance with Applicable Law as defined

below. Notwithstanding the foregoing, the County may impose through the small lot subdivision
map process, development standards in effect as of the Effective Date of this Development
Agreement provided that such standards remain in substantial compliance with the development

and design standards set forth in the Specific Plan, and City improvement standards as required by
the County/City Memorandum of Understanding, University Community Plan and the
City/County Tax Sharing Agreement. In such event, County shall refer the small lot subdivision
maps to the City for review and concurrence. In the event of a conflict between City and County
improvement standards, the Parties agree that the development and design standards set forth in

the County/City Memorandum of Understanding shall govern. 

ARTICLE 4 APPLICABLE LAW

Section 4. 01 In General. 

Section 4. 01. 1 Applicable Law Defined. Except as the Parties may otherwise
agree, the rules, regulations and official policies applicable to the Project and the Property during
the Term of this Development Agreement shall be those set forth in this Development Agreement

and, except as otherwise set forth herein, the rules, regulations and official policies of County
including the plans, municipal codes, ordinances, resolutions and other local laws, regulations, 

capital facilities fees and policies ofCounty) in force and effect on the Effective Date ( collectively, 
Applicable Law"). 

Section 4. 01. 2 Approvals as Applicable Law. Applicable Law shall include, 

without limitation, Approvals as they may be issued from time to time consistently with this
Development Agreement. 

Section 4.02 Application of Other County Laws. 

Section 4.02. 1 No Conflicting County Laws. 

a) County may apply to the Project and the Property any rule, 
regulation or official policy of County ( including any plan, municipal code, ordinance, resolution
or other local law, regulation, capital facility fee or policy of County) (each a " County Law") that
does not conflict with Applicable Law or this Agreement. County shall not, however, without the
written consent of VST apply to the Project or the Property ( whether by initiative, referendum, 
imposition of mitigation measures under CEQA or otherwise) any County Law that is in conflict
with Applicable Law or this Development Agreement. Notwithstanding the foregoing, County
Laws shall apply unless this Development Agreement provides that a City Law shall apply to the
Project in accordance with the City/County Memorandum of Understanding and Applicable UCP
policies. 

b) If County attempts to apply to the Project a County Law which
Developer believes conflicts with Applicable Law or this Development Agreement, VST shall give

County written notice describing the legal and factual basis for VST' s position. The County and
VST shall meet and confer within 30 days of County' s receipt of such written notice to seek to
resolve any disagreement. If no mutually acceptable solution can be reached, either Party may take
such action as may be permitted under Article 11 below. 
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c) Notwithstanding the foregoing, the County may impose new
conditions on future subdivision map approvals provided that such conditions would be imposed
in a manner consistent with the Project Approvals. 

Section 4. 03 Uniform Codes and Standard Specifications. 

Section 4.03. 1 Uniform Codes. Nothing herein shall prevent County from
applying to the Project standards contained in uniform building, construction, fire, or other uniform
codes, as the same may be adopted or amended from time to time by County, provided that the
provisions of any such uniform code shall: 

a) Apply to the Project only to the extent that such code is in effect on
a County -wide basis; and

b) With respect to those portions of any such uniform code that have
been adopted by County without amendment, be interpreted and applied consistently with the
generally prevailing interpretation and application of such code in California, subject to the Chief
Building Official' s discretion. 

Section 4. 03.2 County Application of City Standards. In accordance with the

terms of the County/City Memorandum of Understanding and this Development Agreement, the
County shall apply to the Project the City' s standards and specifications for public improvements
e.g., streets, storm drainage, parking lots, and driveway widths) adopted or amended from time to

time by the City, provided that such standards and specifications shall apply to the Project and the
Property only to the extent that they are in effect on a City-wide basis, provided that such City
standards and specifications are consistent with the standards and requirements in the Specific

Plan, and provided that County may lawfully do so. County and City agree to impose the Specific
Plan design standards as in conformance with the County General Plan and the City' s
Improvement Standards, except to the extent that NCHRP Research Report 1043Design Standards

shall apply to the design of any roundabouts. County and City agree to impose the road sections
and design standards applicable to County roadways and City streets as set forth in the Specific
Plan. 

Section 4.03. 3 County Building Permits. County shall require all building
permits to comply with the UCP Update, Specific Plan, Final SEIR, design regulations, and other
building design requirements adopted with the Project Approvals, including as to all public
buildings constructed on the Property. 

Section 4.04 State and Federal Law. 

Section 4.04. 1 Chane in County Law. Nothing herein shall prevent County
from applying to the Project or the Property any change in County Law required by: ( i) state or
federal law; or (ii) any governmental agency that, due to the operation of state law (and not the act
of County through a memorandum of understanding, joint exercise of powers or other agreement
entered into after the Effective Date), has binding legal authority on County. 

Section 4.04.2 Compliance with Applicable Laws. If the application of such

changes prevents or precludes performance of one or more provisions of this Development
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Agreement, County and VST shall take any and all such actions as may be necessary or appropriate
to ensure the provisions of this Development Agreement shall be implemented to the maximum

extent practicable. 

ARTICLE 5 FINANCIAL COMMITMENTS OF COUNTY AND VST

Section 5. 01 In General. This Article 5 establishes a framework for the imposition and

allocation to the extent permitted by law of fees, taxes, assessments and other revenues to be
generated and/or paid by the Project and/ or the Property. The provisions of this Article 5 are
intended to prevent the Project from resulting in negative fiscal impacts on the County as
determined by the fiscal impact analysis prepared for the Project; to facilitate the construction, 
operation and maintenance of infrastructure and facilities to avoid or limit the physical impacts of

development; and to assist in the development of the Project so as to provide long-term fiscal and
other benefits to County, including increased employment opportunities, an increased tax base and
revenues to County, and an enhanced quality of life for the County' s residents. 

Section 5. 01. 1 Basic Purposes. This Article 5 is intended to serve three basic

purposes: first, that there shall be no cost to County for the construction of the fair share allocation
ofpublic facilities and infrastructure needed to serve the Project or the Property or for the provision
ofservices to the Project or the Property, including the operation and maintenance of facilities and
infrastructure to serve the Project ( collectively, the " Project Facilities and Infrastructure"); 
second, that the Project shall establish financing mechanisms for the cost of public services and
the maintenance of public facilities (collectively, the " Financing Mechanisms"); and, third, that
the County shall establish reliable and predictable mechanisms for the reimbursement of
Developer' s costs of construction of infrastructure that exceeds its fair share contribution, 

including but not limited to the reimbursement of Developer' s costs through fee credits or other
third party payment of applicable impact fees in accordance with the Specific Plan. 

Section 5. 01. 2 Cost of Providing Project Facilities and Infrastructure. The cost
of providing Project Facilities and Infrastructure to the Project or the Property shall be consistent
with the following principles: Except as otherwise specifically permitted by this Development
Agreement and not in limitation of any other provisions hereof, ( i) there shall be a reasonable
relationship between any County costs required to be borne by the Project and the type of
development within the Project to which such cost is attributable; ( ii) there shall be a reasonable

relationship between the need to incur any such County cost and the type of development within
the Project to which such cost is attributable; ( iii) no County cost required to be borne by the
Project shall exceed the estimated reasonable cost ofproviding the service or facility to which such
County cost relates; ( iv) for any County cost borne by the Project for Project Facilities and
Infrastructure in excess of the Project' s " fair share" cost, County shall exercise reasonable good
faith efforts to use adopted impact fee program reserves funded by impact fees paid by other
properties that benefit from said improvements; and ( v) with respect to any fee Developer is
required to pay in order to finance Project Facilities and Infrastructure, there shall be a reasonable
relationship between the amount of the fee and the cost of the Project Facilities and Infrastructure
funded by such fee. 

Section 5. 01. 3 Project Facilities and Infrastructure. As used herein, the term

Project Facilities and Infrastructure" shall include public facilities and infrastructure only to
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the extent they serve the Project, and shall not include public facilities or infrastructure to the
extent such facilities or infrastructure serve projects or areas other than the Project or the Property, 
unless the public facilities and infrastructure serving the Project or Property are required to be
oversized to serve other projects or areas in accordance with the provisions of Section 6.02. 2, 

below. 

Section 5. 02 Financine of Infrastructure: Operation and Maintenance. Prior to or

concurrent with the recordation of the first final map, and/or the first Project building permit as
may be applicable, County and VST shall establish Financing Mechanisms to finance Project
Facilities and Infrastructure and Project -related services or the operation and maintenance portion

of the Project Facilities and Infrastructure, which are consistent with and functionally equivalent
to those described in the Specific Plan section entitled Financing, Services and Governance: 

Section 5. 02. 1 Community Facilities District.. A community facilities district
CFD") shall cover the cost of maintaining and operating all parks ( but not the Community

Recreation Center), trails, open space, parkway strips, street trees, street lights, park facilities, 
storm drainage facilities, bioswale, medians and roundabouts. (Specific Plan, p. 120.) 

Section 5. 02.2 Responsibility for Costs. Any costs associated with such
mechanisms shall be borne by the Project, which may be reimbursed by the Financing Mechanisms
as defined below. 

Section 5. 02. 3 Financing Mechanisms. The County may require as a condition
of approval of a large lot tentative subdivision or parcel map such Financing Mechanisms to
finance the operation and maintenance of Project Facilities and Infrastructure. 

Section 5. 02.4 Community Recreation Center. A Master Homeowner' s

Association, established under the Davis -Sterling Act of 2014 ( Cal. Code Regs. § 2792.32(a).) 
shall be used for the operation and maintenance of the Community Recreation Center. 

Section 5. 03 Establishment of Financing Mechanisms. 

The establishment of any mechanism to finance the operation or maintenance of Project
Facilities and Infrastructure ( each a " Financing Mechanism") shall be initiated upon VST' s
written request to the County' s Director of Public Works. Such request shall outline the purposes
for which the Financing Mechanism is to be established and the general terms and conditions upon
which the establishment of the Financing Mechanism will be based. County' s consideration of
VST' s request may include County' s adoption of a Specific Plan fee program for the funding of
Project Facilities and Infrastructure as described in the Financing, Services and Governance
chapter of the Specific Plan, or functionally equivalent Financing Mechanisms. If VST requests
that the County form a Mello -Roos Community Facilities District to finance the operation or
maintenance of Project Facilities and Infrastructure, County shall use its best efforts to cause such
district to be formed and special taxes to be levied to the extent permitted by Applicable Law, 
provided that all formation costs shall be borne by Developer. 
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Section 5. 04 Imposition of and Increases in Fees. Taxes. Assessments and Other

Charges. 

Section 5. 04. 1 Processing and Plan Check Fees. Developer shall pay those
planning and engineering inspection and plan check fees and charges required by County for
processing applications and requests for Subsequent Approvals under the applicable regulations in
effect at the time such applications and requests are submitted to County. Except as otherwise
specifically stated below, any financial obligation imposed against or applied to the Project shall
be consistent with the provisions of controlling California law, including California Government
Code Section 66000, et seq., California Constitution, Article XIII A and its implementing statutes. 
VST shall pay County reasonable staff and consultant time and other reasonable costs ( including
reasonable consultant costs) associated with County' s approval and implementation of this
Development Agreement and the Project. Notwithstanding the foregoing, Developer shall pay the
costs of submitting planning, engineering and design plans to an outside contractor for expedited
review if County makes this option available. 

Section 5. 04.2 Project Development/ Construction Fees. Fees, taxes, 

assessments and other charges in effect upon the adoption of the Development Agreement related

to development and construction of the Project shall be imposed on the Project. 

Section 5. 04.3 County Development Impact Fees. Consistent with the terms of

the Agreement, County has not adopted any development impact fees for the Project
Development Fees") as of the Effective Date. The Parties understand and agree that any

Development Fees imposed on the Project shall only be those Development Fees adopted by the
County applicable to the Specific Plan area and imposed on the Project following preparation and
approval of an AB 1600 nexus study in accordance with the " Specific Plan Impact Fees
Applicable to the Project" set forth in Exhibit D and the " Timing of Payment of Impact Fees; 
Adjustments" set forth in Exhibit E, attached hereto and incorporated herein by this reference. 
This Section 5. 04. 3 shall not prohibit County from imposing on Developer any fee or obligation
that is imposed by a regional agency or the State of California in accordance with state or federal
obligations and required to be implemented by County. 

Section 5. 04.4 Development Fees. If County adopts a Specific Plan
Development Impact Fee (" DIF") program applicable to the UCP area to include additional

projects or costs for the benefit of the Project ( either new projects or increased costs for projects

included in the analysis supporting existing fees) for improvements necessary to satisfy Project
requirements, Developer will be required to pay the DIF fees as determined through the Project
small lot tentative subdivision map process. In such event, credits applied towards Project
Facilities and Infrastructure costs advanced by Developer shall apply when building permits are
issued or fees are otherwise due and shall arise only from Developer -funded construction of
infrastructure or community facilities included in the project list on which a particular fee was
based. Credits applied when building permits are issued or fees are otherwise due pursuant to this
section shall be adjusted for inflation consistently with such adjustments of the fees against which
credits are allowed. 

Section 5. 04.5 Fee Credits. County acknowledges that Developer may dedicate
property and install infrastructure improvements beyond its " fair share" cost, and/ or install
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improvements that are funded from the Specific Plan DIF fees. If and to the extent that the

Developer constructs or installs any infrastructure and/ or facilities that have a capacity or size in
excess of the Project Infrastructure and Facilities required to serve the Project or mitigate its

impacts, or installs Project Infrastructure and Facilities that one or more undeveloped properties

within the UCP will be benefitted by, the County and VST may enter into a reimbursement
agreement in accordance with Section 5. 05. 3 below. 

Section 5. 05 Other Commitments of County and VST Related to Financing. 

Section 5. 05. 1 Arran{=ements with Other Governmental Agencies. County and
VST acknowledge and agree that County may from time to time enter into joint exercise of power
agreements, memoranda of understanding or other agreements with other governmental agencies
consistent with and to further the purposes of this Development Agreement. 

Section 5. 05. 2 Other Funding Sources. Any obligation of VST under this
Development Agreement to fund or otherwise bear the costs of the construction of improvements, 

the provision of services or any other item, whether or not the sole obligation of VST, may be
satisfied through the use of funds provided by, from or through any third -party ( including other
governmental) sources. 

Section 5. 05. 3 Reimbursement. If, and to the extent that the Developer

constructs or installs any infrastructure and/or facilities that have a capacity or size in excess of
the Project Infrastructure and Facilities required to serve the Project or mitigate its impacts, or

installs Project Infrastructure and Facilities, the County shall pay VST for the cost of any
improvements that are funded with Specific Plan DIF fees. The County shall enter into a
reimbursement agreement with the Developer, in a form mutually acceptable to County and
Developer, which provides for the reimbursement of all excess costs and expenses incurred by the
Developer in constructing such improvements in accordance with Government Code
Section 66485, et seq. and in accordance with this Section 5. 05. 3. The County shall enter into a
private party reimbursement agreement for reimbursement of the cost of other improvements that
are above VST' s fair share that benefit other properties in the UCP area by imposing a condition
of payment to VST for any discretionary approvals on benefitting properties. 

ARTICLE 6 DEVELOPER OBLIGATIONS REGARDING PROJECT FACILITIES
AND INFRASTRUCTURE

Section 6.01 Backbone Infrastructure Phasing Plan. The Project Backbone Infrastructure
is planned to be designed and constructed in six ( 6) phases in accordance with the discussion of

infrastructure phasing set forth in the Specific Plan. Phasing of " Backbone" and " Offsite" 
Infrastructure, construction and dedication ofProject Facilities and Infrastructure, and dedications
shall be consistent with the Project Approvals. 

Section 6. 01. 1 Development Plan Phasing Plan. The improvements described
in the VST Specific Plan Infrastructure Plan and Exhibit F attached hereto and incorporated herein
constitute the " Project Backbone and Offsite Infrastructure." The Parties acknowledge that

further analysis may result in a more cost-effective approach to the provision of such infrastructure
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to adequately serve development within the Plan Area, and that they may be revised accordingly
by agreement of the Parties. 

Section 6.01. 2 Phasing Plan. The VST Specific Plan Phasing Plan is discussed
in the Specific Plan on pages 37 through 40 (the " Phasing Plan") and attached to this Agreement
and incorporated herein as Exhibit G. 

Section 6. 01. 3 Phasine, Plan Amendments. The Phasing Plan may be amended
by agreement of the Parties to take advantage of new technologies, to respond to changes in the
underlying land use assumptions, actual absorption and sale ofvarious residential and commercial
building types, or for such other reasons as the Parties may agree. Amendments to the Phasing
Plan may be considered a " Minor Amendment" of the Specific Plan if they meet the criteria set
forth in the Plan Administration Chapter of the Specific Plan. If the Phasing Plan is amended there
shall be concurrent agreement with the County and Developer on the phasing ofthe Backbone and
Offsite infrastructure. 

Section 6.02 Construction and Dedication of Project Facilities and Infrastructure. 

Section 6.02. 1 Construction and Funding ofProject Facilities and Infrastructure

by VST. The County may, in any manner consistent with the terms and provisions of this
Development Agreement, require VST to construct or fund the construction of any Project
Facilities and Infrastructure when needed to satisfy the " Project Backbone Infrastructure
Phasing Plan," as set forth in Exhibit H. 

Section 6.02.2 Oversizing of Project Facilities and Infrastructure. 

a) In addition to requiring VST to construct or fund the construction of
Project Facilities and Infrastructure, County may require any Project Facilities and Infrastructure
constructed or funded by VST under Section 6. 01 above to be oversized to serve projects or areas
other than the Project or the Property; provided that: 

i) County shall establish a Financing Mechanism to provide
additional funding to VST to finance such oversizing; and, 

ii) County will consider adopting a Specific Plan DIF Fee
Program and require, as a condition of any discretionary approvals on benefitting properties
reimbursement to VST for the costs associated with VST' s funding or construction ofthat portion
of any such oversized improvements that is attributable to projects or areas other than the Project
or the Property. 

Section 6.03 Dedications. 

Section 6. 03. 1 VST Dedication. To the extent rights-of-way or other interests
in real property owned by VST within the Property are needed for the construction, operation or
maintenance of Project Facilities and Infrastructure, VST shall dedicate or otherwise convey such
rights-of-way or other interest in real property to City, or as necessary to County. Such rights-of- 
way shall be dedicated or otherwise conveyed in the widths set forth in the VST Specific Plan. 
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Section 6.03. 2 Free from Liens and Hazardous Materials. Any public
improvements constructed by VST and conveyed to City or County, as may be appropriate, and
any right-of-way or other real property conveyed to City or County, as may be appropriate, shall
be dedicated or otherwise conveyed ( i) free and clear of any liens unacceptable to the City or
County and ( ii) except as otherwise agreed to by City or County, in a condition free of any
hazardous materials. Nothing herein shall prevent City' s or County' s right to pursue a claim
against responsible parties under applicable law. 

Section 6. 04 Cooperation with Respect to Project Facilities and Infrastructure. 

Section 6. 04. 1 Off -Site Improvements. Developer acknowledges that certain

off-site improvements are required as part of the Project' s conditions of approval and mitigation

measures which include, but may not be limited to: 

a) Completion of the northern and southern portions of Campus

Parkway in the Plan Area, as well as the northern half of Meyers Gate Road between Lake Road
and University, and the southern one- third of Cardella from Golden Bobcat to Lake Road, as
shown in Exhibit I attached hereto and incorporated herein. Construction will occur in accordance

with the schedule ofthe " Campus Parkway Connection Right of Way and Improvements" for
which VST is responsible. 

b) Water and sewer improvements in Lake Road from Cardella to
Bellevue. 

Section 6. 04.2 Easements and Rights of Way. County and VST acknowledge
that in order to construct those Off -Site Improvements, certain easements and rights-of-way not
currently owned or controlled by County or VST may need to be acquired. County shall acquire
the off-site easements and rights of way necessary for the completion of Campus Parkway. With
regard to any other easements or rights of way necessary for construction of the Off -Site
Improvements, VST shall exhaust all reasonable efforts and diligently pursue acquisition of such
necessary easements and/ or rights of way within one hundred and eighty ( 180) days of
commencement of the acquisition process and obtain an order for immediate possession as may
be necessary. For purposes of this Section, the term " reasonable efforts" shall include proof that
VST has made a commercially reasonable written offer to purchase the property interest at fair
market value, in accordance with an appraisal conducted by an MAI appraiser. 

Section 6. 04.3 Eminent Domain. If after exercising reasonable efforts VST is
unable to acquire the necessary easements and/ or rights of way, the County, upon written request
of VST, may either: ( 1) require VST to construct functionally equivalent alternative
improvements to those previously approved, provided such alternative improvements are equally
or more effective in addressing the impact that the improvement was intended to address; or
2) pursue acquisition of the real property interests by means ofeminent domain. County and VST

acknowledge that eminent domain is a discretionary process and the County cannot commit to its
use unless and until all appropriate notifications, hearings and proceedings have been undertaken. 

If the County chooses to pursue acquisition of the real property interests by means of eminent
domain, the County shall take all reasonable steps necessary towards that endeavor, including
undertaking appraisals, noticing property owners, noticing and holding required public hearings
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and meetings, and following any other procedures required for prejudgment possession and VST
shall pay all costs reasonably incurred by the County related to, arising from, or associated with
such acquisition or condemnation proceedings, including but not limited to, attorneys' fees, expert
witness fees, settlement costs, and jury awards of any kind. In addition, VST shall indemnify, 
defend and hold County harmless from and against any and all claims, liabilities or causes ofaction
of any kind associated with County' s acquisition of such real property interests, excluding
therefrom any claims, liabilities or causes of action arising from County' s gross negligence or
willful misconduct. 

If and to the extent this section demands more of VST than does Section 66462. 5

of the Subdivision Map Act, this section shall apply in addition to the Developer' s obligations
under the Subdivision Map Act. This requirement shall be included, and, if necessary, detailed, in
any subdivision improvement agreement entered into between the Developer and the County
pursuant to Government Code section 66462. 

Section 6. 04. 4 Commencement of Construction. Upon acquisition of the

necessary interest in land, or upon obtaining right of entry, either by agreement or court order, 
VST shall commence and complete the Off -Site Improvements as contemplated in the Project

Approvals. 

ARTICLE 7 OTHER COMMITMENTS OF COUNTY AND VST

Section 7. 01 Mutual Cooperation for Other Governmental Permits. VST shall be

responsible to apply to other governmental or quasi -governmental agencies for necessary permits
and approvals for development and use of the Property ( e.g., agencies having jurisdiction over
water supply; wastewater treatment, reuse and disposal; access to the Property; wetlands -related
and other biological issues), and County will assist in these efforts to the extent required by the
agencies having jurisdiction. County and VST each shall take any and all actions as may be
necessary or appropriate to process successfully such permits and approvals, provided such permits
and approvals are consistent with the VST Specific Plan and agreed by the County and VST to be
reasonably necessary or desirable for the construction, maintenance or operation of the Project. 

Section 7. 02 Timing of Development. 

Section 7. 02. 1 Timing Requirements. 

a) VST shall comply with the terms and conditions of the Project
Approvals and this Development Agreement. The Parties acknowledge that the rate at which

phases of the Project develop depends upon numerous factors and market conditions that are not
entirely within VST' s or the County' s control such as market demand, interest rates, absorption
rates, completion schedules, availability of labor, and other factors. The Parties wish to avoid the
result ofPardee Construction Co. v. City ofCamarillo, 37 Ca1. 3d 465 ( 1984), where the failure of
the parties therein to consider and expressly provide for the timing of development resulted in the
court' s determination that a later -adopted initiative restricting the timing of development prevailed
over the parties' agreement. Accordingly, the Parties acknowledge that VST shall have the right
to develop the Project at such time VST deems appropriate in the exercise of its subjective business
judgment except as provided in this section below and the County shall not attempt to limit or
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restrict the timing of development of the Project except in accordance with the terms of this
Development Agreement. 

b) VST shall complete the Backbone and Offsite Infrastructure for the

Project and in the sequence depicted in Exhibit F, including the installation of those certain
improvements required under either the VST Specific Plan or Final SEIR. Notwithstanding the
foregoing, VST may proceed with the development of any portion of the Project, or make any
financial commitment associated with any such development when, in VST' s sole and absolute
discretion, VST determines that it is in VST' s best financial or other interest to do so. The

foregoing sentence shall not, however, limit any obligation of VST under this Development
Agreement with respect to any development activities that VST chooses to undertake hereunder. 

c) VST shall pursue buildout of the Project in conformance with the

Specific Plan Phasing Plan. The Parties acknowledge that, except as expressly required by
Section 1. 03. 1( a)( 2), the actual timing of buildout will vary from year to year due to a variety of
factors such as market demand, economic conditions, etc. 

Section 7.03 Dedication of Park Lands. VST shall dedicate and develop parkland in
excess of that ordinarily required by the County. VST shall provide at least 97. 8 acres of public
parks ( the " Public Parks") as part of the Project, or at a rate of at least 6 acres per 1, 000 persons. 

Developer shall construct two community parks, 39 pocket parks and miniparks, a Community
Recreation Center, and a Regional Sports Park as part of the Public Parks described on page 5 of

the Specific Plan. The Public Parks shall be developed in a manner consistent with Table 10 of the

VST Specific Plan. Notwithstanding the foregoing, County shall compensate VST for certain land
dedications and in the amounts specified in the Specific Plan, including such amounts determined
for the fair market value of the right of way for Campus Parkway as set forth in Table 10 of the
Specific Plan. County shall reimburse VST for the dedication of Park Land required as part of
VST' s construction of certain community and neighborhood park facilities in accordance with the
amounts specified in Table 12 of the Specific Plan. 

Section 7. 04 Dedication of Open Space. To meet the open space objectives of the UCP

Update and VST Specific Plan, VST shall dedicate 15. 5 acres of linear parks and trails in

accordance with the Specific Plan as set forth on page 5. 

Section 7. 05 Schools. The Merced County Office ofEducation (" MCOE") has acquired
a 15 -acre site for a K-8 public school designed to accommodate up to 950 students. MCOE has
reserved the school site for MCOE to determine an eligible school district to use the school site. 
The K- 8 school site is located in Phase 1 E of the VST Project and shall be conveyed at fair market

value to a school district in adequate time to accommodate an initial enrollment of at least 600
students. MCOE has also reserved a 5 -acre site at the southwest corner ofCenter Street and Meyers

Gate Road for a Merced Scholars Charter School that will be operated by MCOE as a university
preparatory school for up to 300 students as further described on page 29 of the Specific Plan. No
additional school facilities shall be required for the Project. Developers shall pay customary school
district school mitigation fees as mitigation for school impacts. 

Section 7. 06 Affordable Housing and Workforce Housing and Related Programs. VST

shall provide affordable housing for the Project in accordance with the " Affordable Housing
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Plan" attached hereto and incorporated herein as Exhibit J. VST shall also provide workforce

housing and shall implement the local preference " UC Workers First" program, owner occupancy
restrictions and down payment assistance program as described in Exhibit J. In order to achieve

the objectives of the Affordable Housing Plan in Exhibit J the County agrees to process density
bonus applications in conformance with State Density Bonus Law and County Code Chapter
18.66. This density bonus shall be assigned to the remaining 42. 4 -acre R-4 portion of the
development. This density bonus shall be in addition to project -specific density bonuses, up to an
overall maximum of 35 percent for the R- 4 development. Project -specific density bonuses are
proposed for the Mixed Use Village Center, with 25 Very Low Income units proposed for a 50% 
density bonus, and 50% density bonus on the 10.7 acres of land dedicated for the 300 Extremely
Low, Very Low and Low Income units. 

Section 7. 07 Energy. 

Section 7.07. 1 Energy Conservation and Climate Action Plan. VST shall
implement solar PV energy generation for 100 percent of onsite residential electrical demand as
described in Section 13 of the Development Plan and evaluated on page 2- 25 and 3. 8- 19 of the

Draft SEIR. The Project shall also include energy efficiency standards in excess of the current
Building Code as set forth on page 3. 1- 11 of the Draft SEIR. 

Section 7.07. 2 Sustainability Features. Developer shall provide sustainability
features including solar electric panels, integrated power outlets for electric vehicles and electric
bicycles, and work -at- home options with high- speed internet connectivity as described in
Section 13 of the Development Plan and pages 2- 25 and 3. 1- 20 of the Draft SEIR. 

Section 7. 08 Water. 

Section 7. 08. 1 SGMA. VST shall comply with the California Water Code and
the regulations imposed by the City before or after the Effective Date in its capacity as the
Groundwater Sustainability Agency pursuant to the Sustainable Groundwater Management Act

SGMA"). The VST project shall include water conservation features as described in
Section 13. 3 of the Specific Plan and on page 3. 1- 19 of the Draft SEIR to achieve a residential

water consumption rate of 100 gallons per day per person or less. 

Section 7. 08.2 SGMA. VST shall install water system improvements necessary
to serve the Project as shown in the " Water System Master Plan" attached hereto and
incorporated herein as Exhibit K. 

Section 7. 08. 3 Reservation of Water Rights. Except as otherwise provided, 

VST reserves all groundwater or other water rights with respect to the unsubdivided portion of the

Property and shall be entitled to irrigate agricultural or open space land with groundwater from
onsite wells, to the extent that such reservation and action does not violate Applicable Law and so

long as such water meets or exceeds all applicable water quality standards. With respect to the
subdivided portion of Property developed pursuant to the Project Approvals, VST shall have the
right to convey any water rights to successors in interest necessary to develop the Project. 

Section 7.08.4 Storm Drain Facilities. Before approval of a Final Subdivision

Map or building permit for a use that does not require a map, VST shall cause to be provided storm
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drain facilities adequate to accommodate the storm water runoff from the area subject to the Final

Subdivision Map or building permit, in compliance with County' s Drainage Manual, and the
University Community Plan' s stormwater management and infrastructure policies. 

Section 7.09 Fire Station and Police Substation. VST shall dedicate 0.71 -acre Lot 8 of

the large lot conveyance map for a Fire Station and a Police Substation located in Phase IA and
east ofCampus Parkway on Virginia Smith Parkway. VST shall provide public utilities to the site, 
including road frontages and utility stubs in accordance with the Specific Plan. ( Specific Plan, 
p. 37.) 

Section 7. 10 Traffic and Circulation Improvements. VST shall construct or fund the
traffic and circulation improvements as identified in the Final SEIR, the VST Specific Plan and

Development Plan. County and VST acknowledge that these improvements are necessary to
mitigate project impacts, improve access to and from the Project, relieve existing or future traffic
deficiencies, and bring such intersections into compliance with the County and City General Plan
policies in advance of impacts associated with the Project. 

Section 7. 10. 1 Campus Parkway Improvements. VST shall, at its own expense
and without reimbursement from County, construct the portion of Segment 4 of Campus Parkway
which is on the Property from the northern VST property line to the southern VST property line, 
as illustrated in Exhibit L attached hereto and incorporated herein by reference. VST shall
construct " Phase 1" of Campus Parkway on the VST property in conjunction with the development
of Phase 1 A of the Specific Plan, which shall include the full road and improvement section in

Phase IA, the three roundabouts (subject to County acquisition of right ofway from UC and Hunt), 
and the median and No. 1 through lanes on Phase 1B. VST Campus Parkway Phasing shall occur
in accordance with Exhibit L. 

No later than June 30, 2028, County shall construct a minimum of two additional through
lanes on the Campus Parkway segment 4 located on the Hunt and the UC Merced properties, and
the Lake Road cul- de- sac north of Meyers Gate Road, subject to County acquiring the rights of
way and constructing the improvements necessary to connect the VST portion ofCampus Parkway
to the Hunt and UC Merced properties. 

Section 7. 10.2 Campus Parkway Road Improvement Standards. VST shall

construct Campus Parkway roadway improvements as approved by the County Director of Public
Works or City Engineer, depending on whether the Property has been annexed at the time ofplan
approval. With respect to Campus Parkway Segment 4 through the VST Project, the County agrees
to the following design requirements consistent with the Specific Plan and Exhibit M, "Campus
Parkway South Design Speed," dated September 21, 2023, attached hereto and incorporated
herein: 

i) Horizontal alignment as previously established; 

ii) Roundabouts that comply with NHCRP 1043 at the
following intersections with Campus Parkway: 

a) Meyers Gate Road
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b) Virginia Smith Parkway

c) Cardella Road

iii) Right turn only at the intersection of Campus Parkway and
University Avenue; 

iv) Design Speed of 35 miles per hour; Application of City
standards to create an urban context to the extent feasible by law; and

v) Approximately 107 -foot right of way ( ROW) width as
identified in the VST Specific Plan. 

County will refer the improvement plans to the City for review and comment for
compliance with City design standards. County reserves the right to confirm the
appropriate geometric design standards for the roundabouts at Campus Parkway and
Meyers Gate Road and Campus Parkway and Cardella Road as part of the development
process as consistent with the Specific Plan roadway design standards for Campus
Parkway. 

Section 7. 10. 3 Satisfaction of Campus Parkway Fair Share Obligations. The

Parties agree that construction of the full portion of Campus Parkway by VST on the VST Property
satisfies VST' s fair share obligations for the construction of any Campus Parkway improvements. 
VST shall be entitled to reimbursement from DIFs for dedicating the right of way necessary for
completion of the Campus Parkway improvements that benefit other properties in the UCP area. 
Notwithstanding the foregoing, in the event development occurs in the County, then County agrees
to include VST' s cost of its excess contribution to Campus Parkway improvements, as determined
by a nexus study, in the DIFs or to establish another mechanism for this reimbursement. The
Parties further agree that VST' s construction responsibilities will be limited to the onsite portion

of Campus Parkway. Notwithstanding the foregoing, VST shall be responsible for the construction
of any frontage improvements on the VST Property specified in the Specific Plan from Cardella
to Meyers Gate Road. VST shall make improvements to Lake Road across its frontage ( Meyers

Gate Road to Cardella) as described in the Specific Plan, but shall not be responsible for any
improvements to Lake Road that are not along its frontage. 

Section 7. 11 Bicycle and Multimodal Transportation Improvements. VST shall construct

or fund the " Bicycle and Multimodal Transportation Improvements" as established in the Final

SEIR and Development Plan as further described in Exhibit N attached hereto and incorporated
herein. 

Section 7. 12 Miscellaneous. 

Section 7. 12. 1 Master HOA and Covenants. Conditions. and Restrictions

CC& Rs). Developer shall form a Master Homeowners Association ( the Master HOA) for the

purpose of design review, financing and operating the community recreation center, and as a
governance entity to interface with the County. Special HOA subcommittees shall be formed for
design review, parks maintenance and operation, and recreation programs at the community
recreation center. The Master HOA shall own and operate the community recreation center (but
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not the adjacent park) for the benefit ofproject residents. County agrees that the sole responsibility
of the Master HOA will be for the maintenance and operation of the community recreation center; 
provided, however, that the Master HOA shall have the right but not the obligation to perform

parks and landscaping maintenance in the event that the CFD is dissolved by the district voters, or
if the district voters are dissatisfied with the maintenance of the facilities. County shall consult
with the Master HOA each year regarding the adequacy of such maintenance and operation. 

Prior to County approval of a Final Map or issuance of a building permit for a land
use that does not require a final map, the CC& R disclosure statement shall be provided to County
Counsel for review and approval. 

Section 7. 12. 2 Ownership and Maintenance of Public Improvements and
Facilities. The County and Developer agree that there shall be no or limited reliance on the HOA
to maintain public facilities, except where there is private Common Area that cannot be maintained

by a Mello Roos District, Landscaping and Lighting Act Assessment District, or other mechanism. 

Section 7. 12. 3 Public Utilities Easements. All land subject to public utilities

easements ( PUEs); public water, sewer, or storm drain easements; and public access easements

shall be open and accessible to the County at all times. 

Section 7. 12. 4 Design Review of Major Surface Facilities. Design Review shall

be completed for all major surface public facilities for which it is required before construction. 

Section 7. 12. 5 Design and Construction Standards for Sewer and Water

Facilities. All sewer and water facilities shall conform to the City of Merced Design and
Construction Standards in effect for the Project as they exist on the date of approval of the VTM. 
The submittal shall include all pertinent engineering analysis and design calculations. 

Section 7. 12. 6 Establishment of Community Foundation. Prior to the

recordation of the first Parcel Map or first Final Map, County agrees to cooperate with VST, as
and if necessary, to establish and adopt through master conditions, covenants and restrictions for
all Specific Plan properties and levy a Community Educational Enhancement Fee on property sales
and resales ( including residential and commercial property) in the VST Plan Area equal to 0.375% 
of the sales price, or an equivalent fixed fee per unit ( the " Community Educational
Enhancement Fee"). The Community Educational Enhancement Fee shall be payable to the
Merced County Office of Education Foundation for the provision of childhood education and
enrichment, scholarships for Merced College, vocational certificate programs, employee training
programs, and other activities that may not be eligible under the VST or CST scholarship
programs, and shall provide funding for MCOE Foundation' s STEM program, MCOE
Foundation' s Camp Green Meadows program, performing arts program, and funding for the
MCOE " University" charter schools that are planned for the VST site. 

ARTICLE 8 CONSIDERATION OF PERMITS AND APPROVALS

Section 8. 01 In General. 

Section 8. 01. 1 Review and Action Generally. Upon VST' s submission of any
complete application for an Approval together with any fees permitted under Article 5 and required
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by County in accordance with Applicable Law, County shall use its best efforts to commence and
complete promptly and diligently all steps necessary to act on the application. VST promptly shall
provide to County all information reasonably requested by County for its consideration ofany such
application. 

Section 8. 01. 2 Applicable Law. Except as otherwise specifically provided in
this Article 8, all applications for Approvals submitted by VST shall be considered by County in
accordance with Applicable Law. To the extent an approval would amend Applicable Law as set

forth in Section 4.01. 1, the aspect of Applicable Law to be amended by the approval shall not
apply to the County' s consideration of the application. 

Section 8. 02 General Plan and UCP Amendments. The parties anticipate that VST may
request amendments to the General Plan or the UCP to respond to changing circumstances and
conditions. County is not obligated to approve any such application and may, in the exercise of its
legislative discretion, approve, deny or propose conditions or modifications thereto, including
conditions or modifications that might otherwise be prohibited by the vested rights provided by
this Development Agreement. VST shall be afforded a reasonable opportunity to review any such
proposed conditions and modifications and to withdraw its application for a General Plan

amendment or UCP amendment ( in which case neither VST' s proposed amendments nor the

County' s proposed modifications shall become effective). 

Section 8. 03 CEQA Compliance. When conducting an environmental review of any
application for an Approval, County shall review the MMRP to determine if any mitigation
measure contained in the MMRP as to the portion of the Property subject to this Development
Agreement should be incorporated into the design of, or added as a condition of approval to, such

Approval. 

Section 8. 04 Life of Approvals. Any Approval issued by County, including vesting maps
as defined in Section 8. 05 below, shall continue in effect until the Termination Date. 

Section 8. 05 Vestinc Maps. The ordinances, standards and policies applicable to any
vesting tentative map, vesting parcel map, vesting subdivision map or any other type of vesting
map (" Vesting Map") under California Government Code section 66474.2, and the ordinances, 
policies and standards vested under any Vesting Map pursuant to California Government Code
Section 66498. 1( b) shall be those established as Applicable Law under this Agreement. If this

Development Agreement terminates before the expiration of any Vesting Map or the vested rights
provided thereby, such termination of this Development Agreement shall not affect VST' s right to
proceed with development under such Vesting Map in accordance with the ordinances, policies
and standards so vested under the Vesting Map. Notwithstanding the foregoing, no Vesting Map
shall extend Applicable Law beyond the Term of this Development Agreement ( and the rules, 

regulations and official policies of the County applicable to that portion of the Property covered
by such Vesting Map shall become those in effect as of the expiration of such term) except as
otherwise agreed by County and VST; provided, however, that County and VST may agree to an
extension of the Term of this Development Agreement with respect to the area covered by any
such Vesting Map. 

23
BN 78587273v9



Section 8. 06 Need for Flexibility. The provisions of this Development Agreement

require a close degree of cooperation between the County and VST. Implementation ofthe Project
may require minor modifications ofthe details ofthe Development Plan and affect the performance
of the Parties to this Development Agreement. The anticipated refinements of the Project and the

development of the Property may require that appropriate clarifications and refinements are made
to this Development Agreement and the Project Approvals with respect to the details of the

performance of the County and the Developer. The Parties desire to retain a certain degree of
flexibility with respect to those items covered in general terms under this Development Agreement. 

ARTICLE 9 AMENDMENTS

Section 9.01 Amendments of Agreement. 

Section 9. 01. 1 General. This Development Agreement may be amended from
time to time only upon the mutual written consent of County and Developer and in compliance
with, as applicable, Section 18. 148. 070 ofthe County Code; provided, however, that in connection
with the transfer of any portion of Developer' s Rights and/or Obligations under this Development
Agreement to another person, entity, or organization pursuant to the provisions of Article 11
below, Developer, such transferee and County may agree that the signature of such transferee may
be required to amend this Development Agreement insofar as such amendment would materially
alter the Rights and/or Obligations of such transferee hereunder. In no event shall the signature or

consent of any " Non -Assuming Transferee" ( as defined in Section 13. 03 below) be required to
amend this Agreement. 

Section 9. 01. 2 Future Approvals Do Not Require Amendments to Agreement. 

Except as the Parties may otherwise agree, no amendment of this Development Agreement shall
be required in connection with the issuance ofany Approval, or an amendment to the MMRP. Any
Approval issued after the Effective Date as to a portion of the Property shall be incorporated
automatically into this Development Agreement and vested hereby. County shall not, however, 
amend or issue any Approval unless VST requests such an amendment or issuance from County
unless otherwise permitted by this Agreement. 

ARTICLE 10 MITIGATION MONITORING AND REPORTING PROGRAM

EVALUATION; DEVELOPMENT AGREEMENT REVIEW

Section 10. 01 Mitigation Monitorin2 and Reporting Program Evaluation. 

Section 10.01. 1 In General. During its Annual Review, the County Community
and Economic Development Director shall evaluate whether the mitigation measures adopted by
County in connection with its approval of the Project Approvals are being implemented as set forth
in the MMRP (the " MMRP Evaluation"). 

Section 10. 01. 2 MMRP Implementation. As set forth in the MMRP, County
shall consider in connection with any application for an Approval the extent to which mitigation
measures described in the MMRP should be incorporated into the design of the project under

consideration or set forth in conditions to the County' s approval of the application. During an
MMRP Evaluation, the County shall evaluate its overall success over the prior year in
implementing such mitigation measures, as set forth above. 
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Section 10. 01. 3 Enforcement. VST shall be responsible only for those mitigation
measures the County requires to be incorporated into the design of the Project, including those that
are attached as conditions to any Approval. Failure to comply with any such design requirement
or any condition of approval shall be enforced in any manner authorized by Applicable Law. 

Section 10. 02 Development Aereement Review. The County Community and Economic
Development Director shall review this Development Agreement annually as required by
Section 18. 148. 080 of the County Code ( the " Development Agreement Annual Review"). The
Development Agreement Review shall be conducted concurrently with MMRP Evaluation, 
pursuant to Article 10 and this Section 10.02. In connection with the Development Agreement

Review, VST shall provide information as reasonably requested by County. 

ARTICLE 11 DEFAULT, REMEDIES, TERMINATION OF DEVELOPMENT
AGREEMENT

Section 11. 01 Defaults. 

Section 11. 01. 1 Notice and Cure. Any failure by a Party to perform any term or
provision ofthis Agreement, which failure continues uncured for 60 days following written notice
of such failure from the other Party ( unless such period is extended by written mutual consent), 
shall constitute a default under this Agreement. Any such notice shall specify the nature of the
alleged failure and, where appropriate, how such alleged failure may be cured. If the nature of the
alleged failure is such that it cannot reasonably be cured within 60 days, then commencement of
the cure within that time, and diligent prosecution to completion of the cure thereafter, shall be

timely. If the alleged failure is cured, then no default shall exist and the noticing Party shall take
no further action and acknowledge the cure in writing to the other Party. If the alleged failure is
not cured, then a default shall exist under this Development Agreement and the noticing Party may
exercise any of the remedies available under Sections 11. 02 through 11. 04 below.No failure or
delay in giving notice of default shall constitute a waiver of default; provided, however, that the
provision of notice and opportunity to cure is a prerequisite to the enforcement or correction of
any default. 

Section 11. 01. 2 Actions durina Cure Period. During any cure period specified
under Section 11. 01. 1 and before delivery of a notice of failure or default, the Party charged shall
not be considered in default of this Agreement. If there is a dispute as to the existence of a default, 
the Parties shall otherwise continue to perform their obligations hereunder, to the maximum extent
practicable in light of the disputed matter, pending its resolution or formal termination of the
Agreement.County shall continue to process in good faith applications for Approvals during any
cure period, but need not approve any such application if it relates to a development project as to
which there is an alleged default hereunder. 

Section 11. 02 Remedies ofNon -Defaulting Party. 

Section 11. 02. 1 In General. If any Party is in default under the terms of this
Agreement, the non -defaulting Party may elect, in its sole and absolute discretion, to pursue any
of the following courses of action: ( i) waive such default; ( ii) in County' s case, pursue
administrative remedies as provided in Section 11. 02. 3 below, ( iii) pursue judicial remedies as
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provided for in Section 11. 02. 4 below; and / or ( iii) terminate this Development Agreement as and

to the extent permitted by Section 11. 03. 4 below and consistently with Section 18. 148.080( G) of
the County Code. In no event shall County modify this Development Agreement as a result of a
default by a defaulting Party except in accordance with the provisions of Section 9. 01 above. 

Section 11. 02. 2 Severability of Default. County acknowledges that the
development of the Project may be carried out by more than one person, entity or organization
under this Development Agreement ( e.g., portions of VST' s interest in the Property and this
Development Agreement may be transferred to another person, entity or organization, a
Transferee" under Article 13 below). Accordingly, ( i) if County determines to terminate or

exercise any other remedy under this Development Agreement due to a default by VST or any
Transferee ( hereinafter " Defaulting Developer"), such termination or other remedy shall apply
only with respect to the Rights and Obligations of such Defaulting Developer, (ii), County shall, to
the extent possible, refrain from seeking any termination of this Development Agreement or other
remedy if such remedy would affect materially the ability of a non -defaulting Developer and / or
a Transferee ( hereinafter " Non -Defaulting Developer") to realize the Rights provided hereunder, 
and ( iii) any termination of this Development Agreement as to any Defaulting Developer shall be
deemed to terminate only those Rights and Obligations arising hereunder between County and
such Defaulting Developer. The Parties acknowledge and agree that, in accordance with Article
13 below, more than one Transferee may be responsible for certain actions required or forbidden
by this Agreement, and that more than one Transferee therefore may be in default with respect
thereto. The Parties further acknowledge and agree that, notwithstanding the provisions of (ii) in
this Section above, in certain instances it may not be possible for County to exercise remedies
against the Defaulting Developer of one portion of the Project without affecting in some way a
Non -Defaulting Developer of the same or of some other portion of the Project. 

Section 11. 02. 3 Administrative Remedies. Except as otherwise specifically
stated in this Development Agreement, County may exercise any and all administrative remedies
to the extent necessary or appropriate to secure compliance with this Agreement. Such
administrative remedies may include, among others, withholding building permits, certificates of
occupancy or other Approvals relating to that portion of the Project in default of this Agreement. 

Section 11. 02.4 Judicial Remedies. Except as otherwise specifically stated in this
Agreement, either Party may, in addition to any other rights or remedies, institute legal action to
cure, correct, or remedy any default, enforce any covenant or agreement herein, enjoin any
threatened or attempted violation hereof, enforce by specific performance the Obligations and
Rights of the Parties hereto or obtain any other remedy consistent with this Agreement; provided, 
however, that in no event shall any person be entitled hereunder to monetary damages for any
cause, including breach of contract by a Party to this Agreement; provided, however, that County
may enforce payment obligations under Applicable Law, including this Agreement. Nothing in
this section shall be deemed to limit either Party' s rights under the Government Claims Act, 
Government Code Section 810, et seq. For purposes of instituting a legal action under this
Agreement, any County Board of Supervisors determination under this Development Agreement
shall be deemed final agency action unless expressly stated otherwise. 
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Section 11. 03 Termination Due to Default. 

Section 11. 03. 1 In General. Either Party may terminate this Development
Agreement pursuant to Section 11. 04.2 below and Section 18. 148.070 of the County Code in the
event of a default by the other Party, provided: ( i) such default is prejudicial to the interests of the
non -defaulting Party and is neither minor nor technical and ( ii) in the case of any termination by
County, County first shall have exercised any and all administrative or other remedies short of
filing suit available to secure VST' s compliance with this Agreement. Notwithstanding ( ii) of this
Section above, County shall not be required, as a prerequisite to initiating the termination of this
Agreement, to exercise its administrative and other nonjudicial remedies for more than 180 days

or, if the Parties are making reasonable progress towards resolution of the matter claimed to be a
default hereunder, such longer period to which the Parties may agree. Termination of this
Development Agreement by VST or a Transferee as to any portion or portions of the Property shall
not affect the Rights or Obligations of VST or any other Transferee as to any other portion or
portions of the Property. 

Section 11. 03. 2 Procedures for Termination. Before any proposed termination of
this Development Agreement pursuant to this Section 11. 04, and following the 180 -day period
specified in Section 11. 04. 1 above to the extent applicable, a non -defaulting Party intending to
seek termination of this Development Agreement shall deliver to the defaulting Party ( or Parties) 
a written " Preliminary Notice of Intent to Terminate" this Agreement, and all Parties shall meet
and confer in good faith effort to agree upon an alternative to termination that will afford the non - 

defaulting Party the benefit of its bargain in this Agreement. If those discussions are not successful
in resolving the dispute, the non -defaulting Party desiring to terminate this Development
Agreement shall deliver to the defaulting Party a written " Final Notice of Intent to Terminate" this
Agreement. 

Section 11. 03. 3 Notice of Intent. Within 60 days after the County delivers a Final
Notice of Intent to Terminate to a defaulting Party, the Board ofSupervisors shall review the matter
as set forth in California Government Code Sections 65865, 65867, and 65868 and

Section 18. 148. 080 and Chapter 18. 146 of the County Code. Termination shall be effective 30
days after such Board of Supervisors review, unless the default is sooner resolved to the mutual

satisfaction of the Parties. 

Section 11. 03. 4 Termination. Within 60 days after VST delivers a Final Notice

of Intent to Terminate to County, the County shall consider whether County should take any further
curative action. Termination shall be effective 30 days following such Board of Supervisors
consideration ( or 90 days following delivery by VST of a Final Notice of Intent to Terminate if
the Board of Supervisors fails to complete its consideration by that date), unless the default is
sooner resolved to the mutual satisfaction of the Parties. 

ARTICLE 12 INTENTIONALLY OMITTED

ARTICLE 13 ASSIGNMENT, TRANSFER AND NOTICE

Section 13. 01 Assignment of Interests. Riehts and Obligations. VST may transfer or
assign (" Transfer") all or any portion of its Rights and Obligations under this Development
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Agreement as to any portion of the Property ( the " Transferred Property") to any person
acquiring an interest in such Transferred Property, including, without limitation, purchasers or
ground lessees of lots, parcels or facilities on such portion of the Property ( a " Transferee"). Any
such Transfer shall relieve the transferring party ( a " Transferor") of any and all Rights and
Obligations under this Development Agreement insofar as they pertain to the Transferred Property, 
as provided in this Article 13. 

Section 13. 02 Transfers In General. 

Section 13. 02. 1 In General. In connection with any Transfer ofall or any portion
of the Project or the Property, other than a transfer or assignment to a " Non -Assuming Transferee" 
as described in Section 13. 03 below, or a " Mortgagee" as defined in Section 14. 01 below, the

Transferor and the Transferee may enter into a written agreement regarding their respective Rights
and Obligations in and under this Development Agreement (a " Transfer Agreement"). Any such
Transfer Agreement may contain provisions: ( i) releasing the Transferor from any Rights and
Obligations under this Development Agreement that relate to the Transferred Property, provided
the Transferee expressly assumes all such Rights and Obligations, ( ii) transferring to the
Transferee rights to improve the portion of the Property transferred and any other Rights and
Obligations of the Transferor arising under this Agreement, and ( iii) addressing any other matter
deemed necessary or appropriate in connection with the Transfer. 

Section 13. 02. 2 County Review of Release Provisions. A Transferor shall have

the right, but not the obligation, to seek County' s consent to those provisions of any Transfer
Agreement purporting to release such Transferor from any Rights and Obligations arising under
this Development Agreement ( the " Release Provisions"). If a Transferor fails to seek County' s
consent or County does not consent to any such Release Provisions, then such Transferor may
nevertheless transfer to the Transferee any and all Rights and Obligations of such Transferor
arising under this Development Agreement (as described in Sections 13. 02. 1( i) and ( ii) above) but, 
with respect to County, shall not be released from those Rights and Obligations described in the
Release Provisions to which County has not consented. If County consents to any Release
Provisions, then: ( i) the Transferor shall be free from any and all Rights and Obligations accruing
on or after the date of any Transfer with respect to those Rights and Obligations described in such
Release Provisions and ( ii) no default hereunder by Transferee with respect to any Rights and
Obligations from which the Transferor has been released shall be attributed to the Transferor, nor

may such Transferor' s rights hereunder be canceled or diminished in any way by any such default. 
County may consent, or conditionally consent, to all, none, or some of the Release Provisions. 

Section 13. 02. 3 County Consent to Release. County shall review and consider
promptly, reasonably and in good faith any request by a Transferor for County' s consent to any
Release Provisions. County' s consent to any such Release Provisions may be withheld only if: 
i) reliable evidence supports a conclusion that the Transferee will be unable to perform the Rights

and Obligations proposed to be assumed by the Transferee pursuant to the Transfer Agreement, 
ii) the Rights and Obligations are not reasonably allocable among particular portions of the

Project and Property, such as the Transferred Property, ( iii) the Transferor or Transferee fails to
provide acceptable security, as and if reasonably requested by County, to ensure the performance
of the Rights and Obligations proposed to be assumed by the Transferee pursuant to the Transfer
Agreement, or ( iv) the Transferor or Transferee fail to provide information reasonably requested
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by the County to assist it in making the determinations described in this paragraph. In no event
shall County unreasonably withhold consent to any Release Provisions. County shall respond
within 30 days to any request by a Transferor for consent to any Release Provisions. 

Section 13. 02.4 County Refusal to Release. Subject to the provisions of

subsection ( b) above, because and to the extent certain obligations arising under this Development
Agreement may not reasonably be allocable among portions of the Project, County may refuse to
release the Transferor of one portion of the Project from such Rights and Obligations under this

Development Agreement even though the Rights and Obligations are being or have been assumed
by the Transferee of some other portion of the Project. 

Section 13. 03 Non -Assuming Transferees. Except as otherwise required by a Transferor, 
the Obligations of a Transferor shall not apply to any purchaser of any property that has been
established as a single legal parcel for nonresidential use that does not require any further on- site
or off-site infrastructure. The Transferee in such a transaction and the successors and assigns of

such a Transferee (" Non -Assuming Transferees") shall be deemed to have no Obligations under
this Agreement, but shall continue to benefit from the Rights provided by this Development
Agreement for the duration of its term. Nothing in this section shall exempt any Transferred
Property transferred to a Non -Assuming Transferee from payment of applicable fees, taxes and
assessments or compliance with applicable conditions of an Approval or with Applicable Law. 

Section 13. 03. 1 County Transfer of Obligations to City. Upon Annexation, the

County' s obligations shall transfer to the City with respect to the vested rights for VST to develop
the Project. Notwithstanding the foregoing, County shall be obligated to complete any and all
obligations with respect to the construction of the Campus Parkway improvements set forth in
Section 7. 10 of this Agreement. 

ARTICLE 14 MORTGAGEE PROTECTION

Section 14. 01 In General. The provisions of this Development Agreement shall not limit

VST' s right to encumber the Property or any portion thereof, or any improvement thereon by any
mortgage, deed of trust or other device securing financing with respect to such portion. County
acknowledges that lenders providing such financing and other " Mortgagees" ( defined below) may
require certain interpretations and modifications of this Development Agreement and agrees upon
request, from time to time, to meet with VST and representatives of such lenders to negotiate in

good faith any such request for an interpretation or modification. County shall not unreasonably
withhold its consent to any such requested interpretation or modification provided such
interpretation or modification is consistent with the intent and purposes of this Agreement. Any
person holding a mortgage, deed of trust or other security instrument on all or any portion of the
Property made in good faith and for value ( each, a " Mortgagee"), shall be entitled to the rights
and privileges of this Article 14. 

Section 14. 02 Impairment of Mortgage or Deed of Trust. Except as otherwise specifically
stated in the terms of any security instrument held by a Mortgagee, no default under this
Development Agreement shall defeat, render invalid, diminish, or impair the lien ofany mortgage
or deed oftrust on the Property made, or other interest in the Property acquired, by any Mortgagee
in good faith and for value. 
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Section 14. 03 Notice of Default to Mortgagee. If a Mortgagee has submitted a written

request to County as specified herein for notice, County shall use its best efforts to provide to such
Mortgagee written notification of any failure or default by VST in the performance of VST' s
obligations under this Agreement, which notification shall be provided to such Mortgagee when

such notification is delivered to VST. 

Section 14.04 Right of Mortgagee to Cure. Any Mortgagee shall have the right, but not
the obligation, to cure any failure or default by VST during the cure period allowed VST under
this Agreement, plus an additional 90 days if, to cure such failure or default, the Mortgagee must

obtain possession of the property as by seeking appointment of a receiver or other legal process. 
Any Mortgagee that undertakes to cure any such failure or default shall provide written notice to
County of that fact; provided that no initiation of any such efforts by a Mortgagee shall obligate
such Mortgagee to complete or succeed in any such curative efforts. 

Section 14. 05 Liability for Past Defaults or Obligations. Subject to the foregoing, any
Mortgagee, including the successful bidder at a foreclosure sale, who comes into possession of the
Project or the Property or any part thereof, shall take such property subject to the Rights and
Obligations of this Development Agreement and in no event shall any such property be released
from any Obligations. Nothing in this Article 14 shall prevent County from exercising any remedy
it may have for a default under this Agreement; provided, however, that in no event shall such
Mortgagee be liable personally for any defaults or monetary obligations of VST arising before
such Mortgagee acquires or possesses such property. 

ARTICLE 15 GENERAL PROVISIONS

Section 15. 01 Incorporation ofRecitals and Exhibits. The Recitals set forth above and the

Exhibits A - N attached hereto are incorporated herein as though set forth in full. 

Section 15. 02 Project is a Private Undertaking. The development VST proposes to
undertake is a private development, and VST shall exercise full dominion and control over the

Project subject only to VST' s limitations and Obligations contained in this Agreement. 

Section 15. 03 Cooperation in the Event of Legal Challenge. 

Section 15. 03. 1 In General. If any person not party to this Development
Agreement institutes any administrative, legal or equitable action or other proceeding challenging
the validity of any provision of this Agreement, any Approval or the sufficiency of any review of
this Development Agreement or any Approval under CEQA ( each a " Third -Party Challenge"), 
the Parties promptly shall meet and confer as to the most appropriate response to such Third -Party
Challenge; provided, however, that any such response shall be consistent with Sections 15. 03. 2
and 15. 03. 3 below. 

Section 15. 03. 2 Tender to and Conduct ofDefense by VST. VST shall indemnify
County against any and all fees and costs arising out of the defense of such Third -Party Challenge. 
VST shall cooperate with County in the defense and / or settlement of such Third -Party Challenge
and VST may take any and all actions it deems necessary and appropriate in its sole discretion in
connection therewith; provided, however, that VST shall seek and secure County' s consent to any
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settlement of such Third -Party Challenge, which consent shall not unreasonably be withheld or
delayed. 

Section 15. 03. 3 Defense by County. IfVST should fail to accept County' s tender
of defense as set forth in Section 15. 03. 2, County shall defend such Third -Party Challenge and
control the defense and/ or settlement of such Third -Party Challenge as County decides ( in its sole
discretion), and County may take any and all actions it deems necessary and appropriate ( in its
sole discretion) in connection therewith; provided, however, that County shall seek and secure
VST' s consent to any settlement of such Third -Party Challenge, which consent shall not
unreasonably be withheld or delayed. VST shall indemnify County against any and all fees and
costs arising out of the County' s defense of such Third -Party Challenge. Notwithstanding the
foregoing, if VST determines for any reason that it no longer intends to develop the Project, then
it may deliver notice of such determination to County and shall not be liable for any defense costs
incurred by County more than 90 days following the delivery of such notice. 

Section 15. 04 Defense and Indemnity. VST shall defend and indemnify County from and
against any and all damages, claims, costs and liabilities arising out of the personal injury or death
of any person, or damage to the property of any person, to the extent such damages, claims, costs
or liabilities result from the construction of the Project by VST or by VST' s contractors, 
subcontractors, agents or employees, except as caused by the negligence or willful misconduct of
County, its officers, employees, contractors, consultants or agents. Nothing in this Section 15. 04
shall be construed to mean that VST shall defend or indemnify County from or against any
damages, claims, costs or liabilities arising from, or alleged to arise from, activities associated with
the maintenance or repair by County or any other public agency of improvements that have been
offered for dedication and accepted by County or such other public agency. County and VST may
from time to time enter into subdivision improvement agreements, as authorized by the
Subdivision Map Act, which agreements may include defense and indemnity provisions different
from those contained in this Section 15. 04. If any conflict appears between such provisions in any
such subdivision improvement agreement and the provisions set forth above, the provisions of
such subdivision improvement agreement shall prevail. 

Section 15. 05 Governing Law. This Development Agreement shall be construed and
enforced in accordance with the laws of the State of California. Venue for any dispute arising
under this Agreement lies in the County of Merced and VST hereby consents to personal
jurisdiction there for that purpose. The Parties will cooperate to facilitate venue for any Third - 
Party Challenge set forth in Section 15. 03 above in Merced County. The terms and provisions of
this Section 15. 05 shall survive any termination of this Agreement. 

Section 15. 06 Force Majeure. Performance by any Party of its Obligations hereunder shall
be excused during any period of "Permitted Delay" as hereinafter defined. For purposes hereof, 
Permitted Delay shall include delay beyond the reasonable control of the Party claiming the delay
and despite the good faith efforts of such Party) including, but not limited to: ( i) acts of God, 
ii) pandemics, civil commotion and acts of terrorism, ( iii) riots, ( iv) strikes, picketing or other

labor disputes, ( v) shortages of materials or supplies, ( vi) damage to work in progress by reason
of fire, floods, earthquake or other casualties, (vii) failure, delay or inability of the other Parties to
act, ( viii) as to VST only, the failure, delay or inability of County or City to provide adequate
levels of public services, facilities or infrastructure to the Property, ( ix) as to County only, with
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respect to completion of the Annual Review or processing applications for Approvals, the failure, 
delay or inability ofVST to provide adequate information or substantiation as reasonably required
to complete the Annual Review or process applications for Approvals; ( x) delay caused by
restrictions imposed or mandated by governmental entities other than the County or City; 
xi) enactment of conflicting state or federal laws or regulations, (xii) judicial decisions or similar

legal incapacity to perform, and ( xiii) litigation brought by a third party attacking the validity of
this Agreement. Any Party claiming a Permitted Delay shall notify the other Party ( or Parties) in
writing of such delay within 30 days after the commencement of the delay, which notice

Permitted Delay Notice") shall include the estimated length of the Permitted Delay. A
Permitted Delay shall be deemed to occur for the time set forth in the Permitted Delay Notice
unless a Party receiving the Permitted Delay Notice objects in writing within 10 days after
receiving the Permitted Delay Notice. Upon such an objection, the Parties shall meet and confer
within 30 days after the date of the objection in a good faith effort to resolve their disagreement as

to the existence and length of the Permitted Delay. If no mutually acceptable solution can be
reached, any Party may take action as may be permitted under Article 12 above. 

Section 15. 07 Waiver. 

Section 15. 07. 1 Legal Rights. VST acknowledges and agrees that the terms and

provisions of this Development Agreement specifically permit County in some instances to impose
requirements upon the Project that County would not otherwise be able to impose due to a lack of
nexus, rough proportionality or reasonable relationship between the Project and such requirement
or other reasons. To the extent any such requirement is imposed by County upon the Project
consistently with the terms and provisions of this Agreement, VST waives any right to challenge
judicially the imposition of such requirement by County. Except as otherwise provided in this
Section 45. 07. 1, County shall comply with Applicable Law. 

Section 15. 07.2 Other Rights. While Section 15. 07. 1 prohibits VST from

challenging judicially certain County and City requirements imposed consistently with this
Agreement, nothing in this Development Agreement shall be deemed to abrogate or limit, nor be
deemed to be a waiver by VST of, any right of VST ( whether arising under the United States
Constitution, the California Constitution or otherwise) to request County to refrain from imposing
upon VST, the Project or the Property any requirement that this Development Agreement permits
County so to impose or otherwise petition County with respect to any matter related to the Project
or the Property. 

Section 15. 07.3 Notices. Any notice or communication required hereunder
between the Parties must be in writing, and may be given either personally, by facsimile ( with
original forwarded promptly by regular U.S. Mail) or by Federal Express or other similar courier
promising overnight delivery. If personally delivered, a notice or communication shall be deemed
to be given and received when delivered to the Party to whom addressed. If given by facsimile
transmission, a notice or communication shall be deemed to be given and received upon receipt of

the entire document by the receiving Party' s facsimile machine. Notices transmitted by facsimile
after 5: 00 p.m. on a business day or on a Saturday, Sunday or holiday shall be deemed to have
been given and received on the next business day. If given by Federal Express or similar courier, 
a notice or communication shall be deemed to be given and received when delivered as shown on
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a receipt issued by the courier. Such notices or communications shall be given to the Parties at
their addresses set forth below: 

If to County, to: County of Merced
2222 M Street

Merced, CA 95340

Attn: Community and Economic Development Director

With a courtesy copy to: County of Merced
2222 M Street

Merced, CA 95340

Attn: County Counsel

If to VST, to: Virginia Smith Trust

c/ o Merced County Office of Education
632 W. 13th Street

Merced, CA 95341

Attn: Dr. Steve Tietjen

With a courtesy copy to: Buchalter, A Professional Corporation

425 Market Street, Suite 2900

San Francisco, CA 94105- 2491

Attn: Alicia Guerra

Any Party may at any time, change its address or facsimile number for notice by giving 10 days' 
written notice to the others. 

Section 15. 08 No Joint Venture or Partnership. Nothing in this Development Agreement
or in any document executed in connection with it shall be construed as creating a joint venture, 
partnership or any agency relationship between County and VST. County or City shall not be
responsible for public improvements unless and until they are accepted by County or City as may
be appropriate in the manner required by law. 

Section 15. 09 Severability. If any provision of this Development Agreement is held
invalid, void or unenforceable but the remainder of this Development Agreement can be enforced

without failure of material consideration to any Party, then this Development Agreement shall not
be affected and shall remain in full force and effect, unless amended by mutual consent of the
Parties. 

Section 15. 10 Estoppel Certificate. Any Party and any Mortgagee may, at any time, and
from time to time, deliver written notice to the other Party or Parties requesting such Party or
Parties to certify in writing that, to the knowledge of the certifying Party: ( i) this Development
Agreement is in full force and effect and a binding obligation of the Parties, ( ii) this Development
Agreement has not been amended or modified either orally or in writing, and if so amended, 
identifying the amendments, and ( iii) as of the date of the last Annual Review, the requesting Party
or any Party specified by a Mortgagee) is not in default in the performance of its obligations under

this Agreement, or if in default, to describe therein the nature and amount of any such defaults. A
Party receiving a request hereunder shall execute and return such certificate or give a written, 
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detailed response explaining why it will not do so within 30 days of receipt of a request. Each
Party acknowledges that such a certificate may be relied upon by third parties acting in good faith. 
A certificate provided by County establishing the status of this Development Agreement shall be
in recordable form and may be recorded at the expense of the recording Party. 

Section 15. 11 Further Assurances. Each Party shall execute and deliver to the other Party
or Parties all such other further instruments and documents and take all such further actions as may
be reasonably necessary to carry out this Development Agreement and the Approvals and to
provide and secure to the other Party or Parties the full and complete enjoyment of their Rights
hereunder. 

Section 15. 12 Construction. 

Section 15. 12. 1 All Parties have been represented by counsel in the preparation
of this Development Agreement and no presumption or rule that ambiguity shall be construed
against a drafting party shall apply to its interpretation or enforcement. Captions on sections and
subsections are provided for convenience only and shall not be deemed to limit, amend or affect
the meaning of the provision to which they pertain. If any conflict appears between this
Development Agreement and the rules, regulations or official policies of County, the provisions
of this Development Agreement shall prevail and be deemed to have amended any such conflicting
rules, regulation or official policy as of the Effective Date. 

Section 15. 12. 2 The Parties intend this Agreement to be consistent with the

requirements of Chapter 18. 148 ofthe County Code and it shall be construed consistently with that
intent. Should any conflict arise between this Agreement and that Chapter 18. 148 as it exists on
the Effective Date, that Chapter 18.48 shall control. 

Section 15. 13 Other Miscellaneous Terms. In construing this Agreement, the singular
includes the plural; the masculine gender includes the feminine and the neuter; " shall" is

mandatory; " may" is permissive. 

Section 15. 14 Counterpart Execution. This Development Agreement may be executed in
any number of counterparts and shall be deemed duly executed when each of the Parties has
executed such a counterpart. 

Section 15. 15 Time. Time is of the essence ofeach and every provision of this Agreement. 

Section 15. 16 Good Faith/Fair Dealing. The Parties agree that a covenant of good faith
and fair dealing shall apply to all actions of the Parties. As used herein, this covenant shall mean
that the Parties shall act reasonably, and no Party shall do anything which shall have the effect of
destroying or injuring the rights of any other Party to receive the benefit of its bargain in this
Agreement. Nothing in this Section 15. 16 shall detract from the principle of Section 13. 02.4 that
none of the Parties shall be entitled to damages for breach of this Agreement. 
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IN WITNESS WHEREOF, the Parties have executed this Development Agreement as

of the Execution Date above. 

COUNTY: 

COUNTY OF MERCED, a political subdivision of

the State of California

By: 
Raul L. Mendez, County Executive Officer

APPROVED AS TO FORM: 

Forrest W. Hansen

Merced County Counsel

By: %1f - STP o
Deputy County Counsel

VST: 

VIRGINIA SMITH TRUST

Bv• 

BN 78587273v9
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EXHIBITS

A. Property Exhibit
B. Legal Description

C. County/City Memorandum of Understanding
D. Specific Plan Impact Fees Applicable to the Project
E. Timing of Payment of Impact Fees; Adjustments
F. Project Backbone and Offsite Infrastructure

G. Phasing Plan
H. Backbone Infrastructure Phasing Plan
I. Campus Parkway Connection Right of Way and Improvements
J. Affordable Housing Plan
K. Water System Master Plan

L. Onsite Campus Parkway to be Constructed by VST
M. Campus Parkway South Design Speed
N. Bicycle and Multimodal Transportation Improvements

BN 78587273v9



Exhibit A

Property Exhibit



T. 
7S, 

R.
14E, 
Ma
a & 

M

NOTE - 

This
mop
is

for

Anemia* 
purposes
only. 

it

is

not
to

be

construed
as
portraying

legal
ownership
or

divkions
of

fond
for

purpose* 
of

zoning
or

subdivision
lots

REVISED
8-

67 1P-30-01 1E-30-16

759312' 

g

Tox
Rote
Areo
110-
06

60-
01

NOTE -
Assessor'
s

Block
Numbers

shown
in

Ellipses

Asesso/
s

Penal
Numbers

shown
in

Cedes

41/ 

Assessor'
s

Map
0.
60 -

Pg.
01

County
of

Merced, 
Calif. 

1959



NOTE - 

This
mop
is

for
Assessment

purposes
only. 

11

Is

not
to

be

construed
a

portraying

legal
ownership
or

divisions
d

tang
for

purposes
of
zoning
or

s,

bdhieion
lam

REVISED
5-

65
6-

67
12-6! 7/73 1/74 6/6I 15-

18-13 12-31-16

J

41 196Ac. 

7.
7S. 

RI4E., 
M0.
8. &

M

L

IBB90'
i3'
V

400' 

t

Ial'
IY0.
4E

200' 

3

3744672t
2904.4

4. 

9631'
4e'
E

201.96• 

3

S74'
4692'
E

UL47

l6r442YE
299.99' 

G

Tox
Rote
Areo

83-
02

60-
02

83-

28

6 7

16

9AC. 
plitJe-

1

4

Y 40Ac. 

LA

LOMA
i1

CARDELLA

Addition
to

Yosemite
Colony
RM
8k2,
142.
10 . 

1171-
10.

401

47.
7Ac. / 

3

RA
t58i 55) 

t

1.

OAc

R/1Pol 30869Ac

es3
rM1

600' 

569'
09'
04'

E

4984.
81' 

89'
5421'£ 

304.
58Ac. 525927' 

J

CI

Assessor'
s

Map
Bk.

60-
Pg.
02

County
of

Merced, 
Calif. 

NOTE—
Assessor'
s

Moth
Number

shown
in

Ellipses

1959

Assessor'
s

Parcel
Numbers

shown
In
Circles





Exhibit B

Legal Description



Exhibit B

LEGAL DESCRIPTION

That portion of Sections 2 and 3, Township 7 South, Range 14 East, Mount Diablo Base and Meridian, in

the County of Merced, State of California, described as follows: 

Beginning at a point on the South line of said Section 3 which lies S. 89 deg. 54' 21" E. 50. 02 feet from

the Southwest corner of said Section 3, said point being at the Southeast corner of that parcel granted to

Merced County by Deed recorded in Volume 2288 of Official Records of Merced County, at Page 783; 
thence N. 01 deg. 45' 25" E. 2620. 39 feet, along the East line of said parcel granted to Merced County, 

being parallel with the West line of said Section 3; thence S. 89 deg. 09' 04" E. 4984.81 feet; thence N. 00

deg. 50' 56" E. 129. 31 feet; thence S. 89 deg. 56' 10" E. 1764. 31 feet; thence N. 61 deg. 18' 48" E. 206. 92

feet; thence S. 89 deg. 09' 04" E. 3593. 12 feet to the East line of said Section 2; thence S. 01 deg. 23' 48" 

W. 2903. 17 feet, along said East line, to the Southeast corner of said Section 2; thence N. 88 deg. 06' 02" 

W. 5277. 95 feet, along the South line of said Section 2 to the Southwest corner of said Section 2; thence

N. 89 deg. 54' 21" W. 5259. 27 feet, along the South line of said Section 3, to the point of beginning. 

Also being shown as " Adjusted Parcel 2" by Certificate of Compliance No. 16009 for Property Line
Adjustment No. 16014 recorded October 19, 2016 as Series No. 2016035817 of Official Records, Merced

County. 

Assessor' s Parcel No.: 060- 010- 004- 000; 060- 020- 048- 000
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MEMORANDUM OF UNDERSTANDING (" MOU") 

BETWEEN

THE COUNTY OF MERCED AND THE CITY OF MERCED

RELATING TO THE REFERRAL AND REVIEW PURSUANT TO GOVERNMENT CODE

65919 OF POTENTIAL ENTITLEMENT APPLICATIONS BY THE VIRGINIA SMITH

TRUST

THIS AGREEMENT is entered into this e day of J UlYtC' , 2021 by and between the
COUNTY OF MERCED, hereinafter " County," and the CITY OF MERCED, hereinafter " City" 
each individually a " Party" and collectively the " Parties." 

WHEREAS, the County of Merced, a political subdivision of the State of California, has
jurisdiction and land use authority over any development project proposed in an unincorporated area
of the County; and, 

WHEREAS, the City of Merced, a municipal corporation of the State of California, has a
specific interest in any development project within its Sphere of Influence; and, 

WHEREAS, the County adopted the University Community Plan (UCP) in 2004, and Gen- 
eral Plan in 2013. The City adopted its General Plan in 2012. Together these plans comprise the
guiding land use policies applicable to potential entitlement applications (" Potential Applications") 
by the Virginia Smith Trust (" VST") to facilitate the development of housing, neighborhood com- 
mercial uses, parks, public facilities, and various public infrastructure facilities (" Possible Project") 

on property adjacent to the University of California, Merced (" UC Merced"), in the UCP North sub- 
area, within the City Sphere of Influence (" SOP') and Specific Urban Development Plan (" SUDP") 

Possible Project Site"); and, 

WHEREAS, the County and City have executed a Property Tax Sharing Agreement that ap- 
plies to the Possible Project Site and that would, upon potential future annexation to the City, pro- 
vide adjustments to the allocation ofproperty taxes, assist in aligning the interests of both jurisdic- 
tions, and facilitate sound planning and the provision of services as a result of potential future devel- 
opment; and, 

WHEREAS, if UC Merced is later annexed to the City, there may be an opportunity for the
owners of adjacent land, including the Possible Project Site, to seek annexation to the City; and

WHEREAS, in consideration ofpotential future annexation of the Possible Project Site, the

City ofMerced, Merced County Local Agency Formation Commission, and other responsible agen- 
cies may elect to rely on planning or environmental analysis and studies related to Potential Applica- 
tions for the Possible Project; and

WHEREAS, given the interest of both Parties in any proposed development located on the
Possible Project Site, the County and City desire to coordinate efforts for analyzing the Possible Pro- 
ject for consistency with applicable plans and policies; and, 

MERCED COUNTY CONTRACT NOat/ILL_ 



WHEREAS, in order to memorialize a framework for future cooperative efforts between the

City and the County in reviewing and considering Potential Applications for development of the
Possible Project, the Parties enter into this MOU as follows: 

1. DEFINITION OF THE POSSIBLE PROJECT SITE: The Possible Project Site consists

of approximately 654 acres of land owned by VST located east ofLake Road and immedi- 
ately south of the UC Merced Campus and identified as APNs 60-010-004 and 60-020-048, 
as described in Attachment A. The Possible Project Site is located in unincorporated

Merced County in the University Community Plan North subarea ofthe University Commu- 
nity Plan area and within the City SOI and SUDP and is designated for residential mixed-use
development as part of the UCP. 

2. PURPOSE: The County and the City have adopted policies in their respective General Plans
to cooperate in the review ofentitlement applications within the UCP area, the City SOI, and
the SUDP. This MOU outlines how those policies will be implemented should the County
receive Potential Applications for the Possible Project. Notably, pursuant to State and local
guidelines, the Possible Project would be required to satisfy the requirements of the Califor- 
nia Environmental Quality Act (CEQA) and other applicable City and County requirements. 
Development of the properties within the UCP, including the Possible Project Site, was pre- 
viously analyzed in the UCP Environmental Impact Report ( EIR) at a program level by
Merced County in 2004. The Potential Applications for the Possible Project would entail ad- 
ditional environmental review for specific project -level approvals. The City' s General Plan
Policy UE -1. 4 would govern potential future annexation of the Possible Project Site into the
City. Such annexation could be considered concurrently with any amendment to the Univer- 
sity Community Plan to include a Specific Plan. or concurrently with other Project Applica- 
tions as described in this MOU. 

The County and the City agree upon a procedure for referral by the County to the City or by
the City to the County of proposed actions and for comment upon those proposals in accord- 
ance with Government Code §65919. 1, and to provide an orderly and clear approach to the
review and analysis ofPotential Applications for the Possible Project, including the possible
implementation ofthe Specific Plan approval process prescribed by the UCP and the Urban
Expansion policies ofthe City ofMerced 2030 General Plan, to further the cooperative rela- 
tionship between the County, City, and VST, and to support potential future development of
the Possible Project Site. This MOU does not commit the Parties to approval of Potential

Applications for the Possible Project, as any such approvals would be within the sole discre- 
tion of the Parties' governing bodies. 

3. EFFECTIVE D Thig4OU is entered into by and between the County and City and
takes effect on j.k( 6, , 2021, (" Effective Date"). 

4. TERM: The term ofthis MOU shall commence upon the Effective Date and shall terminate

if and when the Parties' governing bodies have taken final action on Potential Applications
for the Possible Project, or as otherwise provided herein. 

5. COOPERATION: City and County intend to engage in a cooperative relationship to pro- 
cess any Potential Applications for the Possible Project, as described in Section 7. In fur - 

Page 2 of 11



therance of the processing of Potential Applications, the County and City desire to specify
their respective responsibilities for review, coordination, preparation ofenvironmental doc- 

uments, and other matters. This Agreement is specifically intended to establish a process to
comply with Section 3. 3 of the Implementation Plan of the UCP, and Policy UE -1. 4 of the
City' s Urban Expansion policies related to the UCP area. Per these policies and other appli- 
cable policies, the issues to be addressed prior to any future development ofthe Possible Pro- 
ject Site would include: 

Connection of the Possible Project to the City of Merced water distribu- 
tion system, the timing of related improvements, and the Possible Pro- 
ject' s fair share ofcosts for the improvements (UCP Implementation Pol- 

icy 3. 3). 

ii. Connection ofthe Possible Project to the City' s wastewater treatment and
collection system, including the amount and timing ofeffluent to be col- 
lected and treated by the City, the alignment, extent and timing ofneces- 
sary offsite collection improvements, and the Project' s fair share ofcosts
for these improvements (UCP Implementation Policy 3. 3, UE Policy UE - 
1. 4. a, Public Services and Facilities Policy 4. 1. c). 

iii. A determination of the appropriate land uses, densities, and improve- 

ments that should link and serve as transitions between the City' s urban
area and the University Community (UCP Implementation Policy 3. 3). 

iv. The process for the possible future annexation of the UC Campus to the

City, including evaluating various corridors for possible annexation in
order to bridge the gap between the current City limits and the Campus
boundary (City Urban Expansion Policy UE -1. 4.a). 

v. Phasing and servicing ofany development through the use ofannexation
agreements and phased annexations (or phasing within a Specific Plan), 
not through the creation ofa County services district, either as an interim
or permanent measure (City Urban Expansion Policy UE -1. 4.b). 

vi. Implementation ofthe adopted UCP as a general conceptual framework

for development ofthe UCP project area (including the revised 2009 ex- 
ternal boundaries for the University and the University Community
North) and development of a special planning process to implement the
UCP to be funded by applicants, developers and the County, and not City
residents (City Urban Expansion Policies -1. 4.b, City Land Use Element
Policy 3. 7.3). 

vii. Revision ofall City planning documents to accommodate the possible in- 
corporation ofthe University Community into the City ofMerced. These
include not only the General Plan, but also plans for wastewater treat- 
ment, water, storm drainage, parks, fire protection, and other services
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City Urban Expansion Policy UE -1. 4.b). 

viii. Work with the County to implement Campus Parkway (City Transporta- 
tion and Circulation Element Policy 1. 2.d). 

ix. Coordination of bicycle planning with the University in UC' s Long - 
Range Development Plan, and the County' s University Community Plan
City Transportation and Circulation Element Policy 2. 6.a). 

x. Implementation of the City' s Urban Design goals and policies. 

6. POTENTIAL ENTITLEMENT APPLICATIONS: The County and City intend to exer- 
cise their respective land use authorities as Lead or Responsible Agency for the considera- 
tion ofany Potential Applications for the Possible Project, which may include the following: 

California Environmental Quality Act (CEQA) Compliance — including
preparation of an Initial Study and subsequent environmental document
that analyzes the potential impacts of the Possible Project — by County — 
Lead Agency. 

ii. An Amendment to the UCP by County, and consideration ofthe Amend- 
ed UCP as a General Plan Amendment by County — Lead Agency and
City — Responsible Agency. 

iii. A Specific Plan as defined in and in conformance with the requirements

of the Amended UCP — by County— Lead Agency and City — Responsible
Agency. 

iv. Preparation, execution, and adoption of cooperative agreements with the

City of Merced, Merced Irrigation District, Weaver Union School Dis- 
trict, Merced City Schools and other jurisdictions called for in the
Amended UCP, or as required by documents for Potential Entitlement
Applications — by County— Lead Agency and City — Responsible Agency. 

v. Vesting Tentative Tract Map for Phase 1 — by County — Lead Agency. 

vi. Consideration of Possible Annexation. The Parties recognize that the

passage ofAB 3312 ( Chapter 56, Statutes of 2020) may enable the UC
Merced Campus and immediately adjacent properties, after January 1, 
2021, to be annexed to the City of Merced through normal annexation
procedures. Such possible annexation could facilitate the provision of

public services to the Possible Project Site. Prior to commencing any
formal annexation process, the City would process a revised Pre - 
Annexation Application for the Possible Project Site. Any proposed for- 
mal annexation would be subject to approval by the City Council and
subject to CEQA. Any such proposal would also be subject to considera- 
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tion and possible approval action by the Merced Local Agency Formation
Commission ( LAFCO) — by City — Lead Agency. 

vii. Pre -Annexation Development Agreement — by City — Lead Agency. 

7. ROLES & RESPONSIBILITIES: 

CEQA: 

Lead Agency: County would be designated as the Lead Agency for Potential Appli- 
cations for the Possible Project, except for any future potential annexation ofthe Pos- 
sible Project Site and related pre -annexation development agreement, for which City
would be designated as the Lead Agency. The lead agency is responsible for prepar- 
ing, processing and securing all necessary environmental documents required by
CEQA, as amended. 

Responsible Agency: City may be designated as a Responsible Agency for Potential
Applications for the Possible Project, except for Annexation and Pre -Annexation

Development agreement, for which County would be designated a Responsible
Agency. Should County receive Potential Applications for the Possible Project, 
County would share all administrative draft documents, studies, and environmental
reports with City prior to releasing the documents for public review, including but
not limited to the Environmental Checklist to determine additional issues to cover in

a supplemental environmental analysis, the administrative draft EIR, and the admin- 

istrative draft of the Final EIR. County would be responsible for determining, in its
independent judgment and discretion per CEQA Guidelines Sections 15084(e) and
15090, that the environmental documents were adequate and represented the inde- 

pendent judgement of the County; however, the County would give due considera- 
tion to any comments made by the City on the administrative draft documents and
would integrate such comments and requested revisions to the extent feasible. 

Project Planner(s). The County Planning Department would perform all tasks necessary to
review and process the Potential Applications and would prepare all notices, staff reports, 

and community outreach related to obtaining County entitlements. The City Planning De- 
partment would perform all tasks necessary to review and process any potential entitlement
applications and prepare all notices and staff reports related to obtaining City entitlements, 
should the Possible Project Site be later annexed into the City. 

Meetings. The County agrees to establish a Project and Technical Review Team and initiate
a process for the review of Potential Applications. The Technical Review Team would meet

monthly for the purpose of reviewing interim work products, reviewing technical reports, 
and reviewing any issues related to the Possible Project. 

Review and Approval Process: The Parties intend to implement procedures for referral and
review ofPotential Application documents above and beyond the minimum procedures re- 

quired by California Government Code Section 65919 el seq. Such procedures shall be de- 
termined on case-by-case basis and mutually agreeable by the Project and Technical Review
Team Members. 
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8. APPLICABLE LAWS AND STANDARDS: The County would process any Potential
Applications based on the County' s applicable rules, regulations, ordinances, and policies in
effect at the time said Potential Applications were deemed complete. The County would re- 
quire any Possible Project to comply with the following development standards of the City
and as otherwise established in the UCP: 

i. Improvement Standards for the City of Merced related to the design of
public infrastructure in effect at the time offiling ofthe Vesting Tentative
Map for Phase 1. 

ii. City standards for the development of parks and recreation facilities. 

iii. Architectural review and approval as defined in the Specific Plan. 

iv. City General Plan standards and policies for the level of service on City
roadways for Project roadways and City roadways affected by the Pro- 
ject. 

v. Compliance with the City' s Active Transportation Plan. 

vi. Compliance with the City Water Master Plan and Sewer Master Plan. 

vii. Compliance with any adopted pre -annexation agreement between the
City and VST. 

Infrastructure Design Elements: The Parties also agree that the planning and development of
Campus Parkway, Bellevue Road, and the Merced -Atwater Expressway in general is ofcon- 
cern to the City and County. County agrees to consult with City on the design and develop- 
ment options for the completion ofCampus Parkway between Yosemite Avenue and Belle- 
vue Road. 

9. INDEMNIFICATION: City and County shall include the following indemnification lan- 
guage in any and all Potential Applications related to the Possible Project and/or Possible
Project Site and as a condition ofapproval for all entitlements related to the Possible Project

and/or Possible Project Site: 

The developer/applicant shall indemnify, protect, defend (with counsel selected by the City
and/or County), and hold harmless the City and County, and any agency or instrumentality
thereof, and any officers, officials, employees, or agents thereof, from any and all claims, ac- 
tions, suits, proceedings, or judgments against the City and/ or County, or any agency or in- 
strumentality thereof, and any officers, officials, employees, or agents thereof to attack, set
aside, void, or annul, an approval and/ or any and all conditions ofapproval ofthe City and/ or
County, or any agency or instrumentality thereof, advisory agency, appeal board, or legisla- 
tive body, including actions approved by the voters of the City and/or County, concerning
the project and the approvals and/or any and all conditions of approval granted herein. In
addition, developer/applicant shall indemnify, protect, defend ( with counsel selected by the
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City and/or County), and hold harmless the City and County, and any officers, officials, em- 
ployees, or agents thereof from any and all claims, actions, suits, proceedings, or judgments
directly or indirectly related to the project. Furthermore, developer/applicant shall indemni- 
fy, protect, defend, and hold harmless the City and County, or any agency or instrumentality
thereof, against any and all claims, actions, suits, proceedings, or judgments against any gov- 
ernmental entity in which developer/applicant' s project is subject to that other governmental
entity' s approval and a condition of such approval is that the City and/or County indemnify
and defend such governmental entity. City and/ or County shall promptly notify the develop- 
er/applicant of any claim, action, suits, or proceeding. Developer/applicant shall be respon- 
sible to immediately prefund the litigation cost ofthe City and/or County, including, but not
limited to, City' s and/or County' s attorney' s fees and costs. If any claim, action, suits, or
proceeding is filed challenging this approval, the developer/applicant shall be required to ex- 
ecute a separate and formal defense, indemnification, and deposit agreement that meets the

approval of the City Attorney and/ or County Counsel and to provide all required deposits to
fully fund the City' s and/or County' s defense immediately but in no event later than five (5) 
days from that date of a demand to do so from City and/or County. In addition, the devel- 
oper/applicant shall be required to satisfy any monetary obligations imposed on City and/or
County by any order or judgment. 

10. NOTICES: All notices, requests, demands or other communications under this MOU shall

be in writing. Notice shall be sufficiently given for all purposes as follows: 

A. Personal Delivery. When personally delivered to the recipient, notice is effective
upon delivery. 

B. First Class Mail. When mailed first class to the last address ofthe recipient known to

the Party giving notice, notice is effective three mail delivery days after deposit in a
United States Postal Service office or mailbox. 

C. Certified Mail. When mailed by certified mail, return receipt requested, notice is ef- 
fective upon receipt, if delivery is confirmed by a return receipt. 

D. Overnight Delivery. When delivered by an ovemight delivery service, charges pre- 
paid or charged to the sender' s account, notice is effective on delivery, if delivery is
confirmed by the delivery service. 

Any correctly addressed notice that is refused, unclaimed or undeliverable because ofan act
or omission of the Party to be notified shall be deemed effective as of the first date that the
notice was refused, unclaimed or deemed undeliverable by the postal authorities, messengers
or ovemight delivery service. 

Information for notice to the Parties to this MOU at the time ofendorsement of this MOU is

as follows: 

County of Merced
Mark Hendrickson

2222 " M" Street
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Merced, CA 95340 Merced, CA 95340

Phone: ( 209) 385- 7686 Phone: ( 209) 385- 6858

Mark.Hendrickson@countyofinerced.com planningweb@cityofcnemed.org

Any Party may change its address by giving the other Party notice ofthe change in any man- 
ner permitted by this MOU. 

11. MISCELLANEOUS: 

A. No Waiver. Any waiver with respect to any provision ofthis MOU shall not be ef- 
fective unless in writing and signed by the Party against whom it is asserted. The
waiver ofany provision of this MOU by a Party shall not be construed as a waiver
of a subsequent breach or failure of the same term or condition or as a waiver of

any other provision of this MOU. 

B. Counterparts. This MOU may be executed in identical counterpart copies, each of
which shall be an original, but all ofwhich taken together shall constitute one and

the same agreement. 

C. Authority. Each Party to this MOU warrants to the other that it has the right and au- 
thority to enter into and to perform its obligations under this MOU, without the
consent of any third party, and that the person signing below is authorized to bind
such Party. 

D. No Third -Party Beneficiary. This MOU confers no rights on any person or entity
that is not a Party hereto and there are no third -party beneficiaries of this Agree- 
ment. 

E. Exhibits. The exhibits referenced herein and/or attached hereto are a part hereofand

incorporated herein by this reference. 

F. Electronic Signatures. This MOU may be executed by electronic signatures (e.g., 
using DocuSign or e- SignLive) or signatures transmitted in portable document for- 
mat ("pdf'), and copies ofthis MOU executed and delivered by means ofelectronic
or pdfsignatures shall have the same force and effect as copies hereof executed and

delivered with original manually executed signatures. The Parties may rely upon
electronic and pdfsignatures as if such signatures were manually executed originals
and agree that an electronic or pdf signature page may be introduced into evidence
in any proceeding arising out of or related to this MOU as if it were an original
manually executed signature page. 

G. Relationship of Parties. City and County are not and shall not be considered joint
venturers nor partners, and neither shall have power to bind or obligate the other. 

This MOU creates the framework for a cooperative relationship between the Parties
with respect to the Possible Project, but does not create enforceable rights with re- 

spect thereto. This MOU, notwithstanding anything to the contrary herein above or
hereinafter set forth, may be terminated by either Party at any time without cause or
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legal excuse by providing the other Party with thirty (30) calendar days written no- 
tice of such termination. 

H. Compliance with Law. The Parties shall at all times act in accordance with State

and local law in their implementation of this MOU; such governing law shall take
precedence over any provisions ofthis MOU that may be in conflict with such law. 

Entire Agreement. This MOU supersedes all previous oral and written agreements

between and representations by or on behalfofthe Parties and constitutes the entire
agreement of the Parties with respect to the subject matter hereof. This MOU may
not be amended, except by a written agreement executed by both Parties. 
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IN WITNESS WHEREOF, the parties hereto, or their duly authorized representatives, have affixed
their hands. 

CITY OF MERCED

A California Charter Municipal

Corporation

BY: 

Date: 

COUNTY OF MERCED

A Political Subdivision ofthe State of
California

h4 B . 

ity M ager

ael. 
Daron McDaniel, Chairman
Board of Supervisors

91/ / ?-o

ATTEST: 

ST ' • ANIE R. DIETZ, 

APPROVED AS TO FORM: 

BY

City Attorney

3OIto3y
ACCOUNT DATA: 

BY: 

Date: JUN 8 2021

APPROVED AS TO LEGAL FORM

FORREST W. HANSEN

MERCED COUNTY COUNSEL

BY: 

Michael E. Profant, Deputy

Verified by Finance Offi

NU RArkekSh eh.w-yy‘ vim' "
A 150, 2-1
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ATTACHMENT A

PROPERTY DESCRIPTION

That portion of Sections 2 and 3, Township 7 South, Range 14 East, Mount Diablo Base and Meridi- 
an, in the County of Merced, State of California, described as follows: 

Beginning at a point on the South line of said Section 3 which lies S. 89 deg. 54' 21" E. 50.02 feet
from the Southwest corner of said Section 3, said point being at the Southeast corner of that parcel
granted to Merced County by Deed recorded in Volume 2288 ofOfficial Records ofMerced County, 
at Page 783; thence N. 01 deg. 45' 25" E. 2620.39 feet, along the East line of said parcel granted to
Merced County, being parallel with the West line of said Section 3; thence S. 89 deg. 09' 04" E. 
4984.81 feet; thence N. 00 deg. 50' 56" E. 129. 31 feet; thence S. 89 deg. 56' 10" E. 1764.31 feet; 
thence N. 61 deg. 18' 48" E. 206.92 feet; thence S. 89 deg. 09' 04" E. 3593. 12 feet to the East line of
said Section 2; thence S. 01 deg. 23' 48" W. 2903. 17 feet, along said East line, to the Southeast cor- 
ner of said Section 2; thence N. 88 deg. 06' 02" W. 5277.95 feet, along the South line ofsaid Section
2 to the Southwest corner of said Section 2; thence N. 89 deg. 54' 21" W. 5259.27 feet, along the
South line of said Section 3, to the point ofbeginning. 

Also being shown as " Adjusted Parcel 2" by Certificate of Compliance No. 16009 for Property Line
Adjustment No. 16014 recorded October 19, 2016 as Series No. 2016035817 of Official Records, 

Merced County. 

Assessor' s Parcel No.: 060-010-004- 000; 060-020-048-000
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Exhibit D

Specific Plan Impact Fees

Applicable to the Project



Unit

Specific Plan

Fees

Traffic

Impact

ParksLand Use Type

Residential

R- 1 Low ( 12, 500) Dwelling Unit 1, 251 8, 489

R- 1 Low- Medium (7000) Dwelling Unit 1, 251 8, 489

R- 1 Medium Dwelling Unit 1, 251 8, 489

R- 1 Medium Cluster Dwelling Unit 1, 251 8, 489

R- 2 ( Cluster) Dwelling Unit 1, 251 8, 489

R- 3 Medium High Dwelling Unit 1, 251 5, 306

R- 4 High Dwelling Unit 695 5, 306

Town Center Mixed Use Dwelling Unit 580 3, 979

Commercial

Retail Mixed SF 3. 86 1. 40

Office SF 1. 64 1. 40

NC/ Retail SF 3. 86 1. 40

Community Commercial SF 3. 86 1. 40

Elementary School Students 319

Parks Acres 526



Exhibit E

Timing of Payment of
Impact Fees; Adjustments



Timing and Payment of Impact Fees

1. City PFFP Impact Fees and Specific Plan Impact Fees shall be paid in time, manner and with the

adjustments described in City of Merced Administrative Policies and Procedures regarding

Public Facilities Impact Fees and Administrative Policy" A- 32 dated December 19, 2022 and
included herein. 

2. Credits and adjustments to City PFFP Impact Fees and Specific Plan Impact Fees for affordable

housing units and projects shall be in conformance with the "Affordable Housing Project Impact
Fee Schedule of Adjustments" included herein. 



RESOLUTION NO. 2022- 

A RESOLUTION OF THE CITY COUNCIL OF

THE CITY OF MERCED, CALIFORNIA

AMENDING ADMINISTRATIVE POLICY AND

PROCEDURE A-32 REGARDING PUBLIC

FACILITIES IMPACT FEES

WHEREAS, the administrative guidelines for the calculation, 

reimbursement, credit or deferred payment of Public Facilities Impact Fees are

adopted by City Council Resolution pursuant to Section 17. 62.080 of the Merced
Municipal Code; and, 

WHEREAS, the Public Facilities Impact Fees Administrative Policy and
Procedure A-32 was previously approved by City Council Resolution 98- 40 and
amended by Resolution Nos. 98- 73, 98- 87, 2003- 93, 2005- 113, 2021- 82, 2021- 93, 
and 2022- 07; and, 

WHEREAS, A comprehensive update of the Public Facilities Financing Plan
and Public Facilities Impact Fee Program in 2022 necessitates certain updates to

the Administrative Policy to be consistent with the modified Public Facilities
Impact Fee Ordinance. 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF

MERCED DOES HEREBY RESOLVE AND ORDER AS FOLLOWS: 

SECTION 1. The City' s Administrative Policy and Procedure A-32, as
shown in Exhibit "A" attached hereto, is hereby adopted and incorporated herein
by reference. 

SECTION 2. Said Administrative Policy and Procedure repeals and replaces
the previously adopted Administrative Policy and Procedure and establishes
guidelines and procedures necessary to implement the provisions of the City' s
Public Facilities Impact Fee Ordinance. 

SECTION 3. This Resolution shall be effective on December 19, 2022. 

X:1Resolutions120221Pianning\ Amending Public Facilities impact Fee Admin Policy v2.docx
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PASSED AND ADOPTED by the City Council of the City of Merced at a
regular meeting held on the day of 2022, by the
following vote: 

AYES: Council Members: 

NOES: Council Members: 

ABSENT: Council Members: 

ABSTAIN: Council. Members: 

APPROVED: 

Mayor

ATTEST: 

STEPHANIE DIETZ, CITY CLERK

BY: 

Assistant/ Deputy City Clerk

SEAL) 

APPROVED AS TO FORM: 

City Attorney Dated

X:1Resolutions\ 2022\ PianninglAmending Public Facilities Impact Fee Admin Policy v2.docx
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ADMINISTRATIVE POLICIES AND PROCEDURES

SUBJECT: 

EFFECTIVE: 

PURPOSE: 

PUBLIC FACILITIES IMPACT FEES AND
ADMINISTRATIVE POLICY

December 19, 2022 (Replaces policy dated March 26, 2022) 

A- 32

The purpose of this Administrative Policy is to establish a procedure for the
Public Facilities Financing Plan and Fee Program. 

POLICY: 

The City Manager was granted authority by the Merced City Council on July
21, 2003 to establish this policy and procedure. This Policy supersedes and
replaces the previous Policy with an effective date of March 26, 2022. 

PROCEDURES: 

PAYMENT OF PUBLIC FACILITIES FEES

Public facilities fees shall be charged and paid at the time of issuance of the
certificate of occupancy. The fee shall be determined by the fee schedule in effect
on the date of building permit issuance. If a Mello -Roos, assessment district, or
other arrangement of such a nature has been made, only the portion of the fee not
covered by the district shall be assessed. If a specific use is not addressed in the
fee schedule or definitions contained in this document, the fee will be determined
by the Development Services Department as described in Merced Municipal Code
Section 17.62. 100. 

Fees not paid at certificate of occupancy shall require an agreement as
specified in Government Code Section 66007, Subsection ( C). Should any
interpretation or disagreement arise which is not addressed by this administrative
policy, the City Manager or designee shall have the authority to render a decision. 
The City Manager or designee has authority to authorize credits and
reimbursements be paid to developers as outlined in this policy. Such decisions
shall be in writing. 

1
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DEFINITIONS

1. Retail Commercial

Retail Commercial" includes a wide range of retail and service uses, both

freestanding and in shopping centers including, but not limited to, 
supermarkets, drugstores, department stores, general merchandise, specialty
retail stores, discount stores, hardware/paint stores, garden centers or
nurseries, wholesale markets, apparel stores, furniture stores, video arcades
and car sales. This category includes banks/ savings and loans, restaurants of
all types, and auto -oriented uses. 

2. Industrial

Facilities in which the primary activity is the production of finished items
through manufacture, fabrication, processing, packaging, or treatment of raw
materials or parts, except heavy industrial uses. Uses, which are considered
to be in this category, include uses such as those listed below: 

A) Electronics assembly, paper products
B) Metal fabricator

C) Bottling plant
D) Cabinet shop
E) Machine shop
F) Sheet metal shop
G) Welding shop
H) Wholesale business

I) Printing plant
J) Material testing labs manufacturer
K) Warehouse

L) Corporation yard, freight yard
M) Equipment rental yard
N) Moving and storage service
0) Bulk feed storage
P) Lumber yard

Q) Cannery/Food Processing

2
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3. Mixed Uses

When a development proposal contains more than an incidental mixture of

uses, the general types of uses should be segregated and treated separately
for the purpose of calculating development fees. 

4. Office

Includes professional offices, business parks, business or administrative
offices, insurance sales, research centers, and medical or dental services, and
other health-related services ( excluding hospitals). 

5. Residential Single Family

Typically single family detached homes on individual lots, such as in
residential subdivisions, but could also be in planned developments. Density
of development may vary, but is typically six dwellings per acre or less. 

6. Public Facilities Impact Fee, But Not Including Sewer and Water Charges

The term " Public Facilities Impact Fee" shall mean the fee charged new
construction, including, in some cases, the expansion of and/ or the addition
to an existing structure to mitigate an unfunded portion of the determined

impact of the development. For the purpose of this policy, Public Facilities
Impact Fees shall not include sewer and water charges as defined in Chapter
15 of the Merced Municipal Code. 

7. Residential Multiple Family

Includes two- and multiple -family dwelling units of several types, including
high and low rise apartments, high and low rise condominiums, and multi- 
family residential planned unit developments. This category also applies to
mobile homes in mobile home parks. 

8. Institutional

Includes nonprofit or quasi -public uses, such as a religious institution, 

library, public or private school or college, nonprofit cultural or
community centers, hospitals, residential care facilities, charitable

organizations, or government-owned or government -operated structures

used for public purposes. Note that federal, state, county, and City owned
facilities are exempt from the City' s impact fees. Fees for these uses will
be determined on a case- by- case basis by the Director of Development

3
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Services based on his/her determination of the similar nature of the use
to one of the other land use categories. 

9. Lodging

Includes hotels, motels, and other commercial operations which provide
lodging for a fee, with or without cooking facilities, in individual rooms
or suites. Includes extended stay hotels/motels, but does not include
residential care facilities. 

EXEMPTIONS

Fees shall not be imposed on any of the following: 

1. Any alteration or addition to a residential structure except to the extent
that additional units or guestrooms are created. 

2. Any alteration or addition to a non-residential structure if the square
footage of the structure is increased less than 10 percent, unless the

alteration or addition changes the use of the structure to a higher intensity
category, or results in the generation of additional peak hour trips (PHT). 

3. Any replacement or reconstruction of an existing residential structure
that has become destroyed or demolished, provided that the building
permit for reconstruction is obtained within fifteen ( 15) years after the
building was demolished, except to the extent that additional units or
guest rooms are created. 

4. Any replacement or reconstruction of an existing non- residential
structure that has been destroyed or demolished, provided that the
building permit for reconstruction is obtained within fifteen ( 15) years
after the building was demolished, unless the replacement or
reconstruction increases the square footage of the structure 10 percent or

more or changes the use of the structure to a higher intensity category or
results in the generation of additional peak hour trips (PHT). Whenever
the alteration, addition, replacement, or reconstruction is not exempt, the
fee shall be imposed only on the additional units of guest rooms, square
footage, change in use to a higher intensity category, or additional peak
hour trips ( PHT) generated. 

4
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SPECIAL FEES

Fees for the following land uses shall be: 

1. ACCESSORY DWELLING UNITS (ADUs): Per MMC

20.42. 040(D)(3), A new accessory dwelling unit shall be required
to pay all applicable fees, including impact fees. However, no
impact fees shall be imposed on ADUs of less than 750 square

feet. For an ADU larger than 750 square feet, any impact fee shall
be charged proportionately in relation to the square footage of the
single- family dwelling on the property. 

2. INFILL DEVELOPMENT AND OPPORTUNITY ZONES: 

Within the central area of the City and the Opportunity Zones, 
within the area below ( see map below), impact fees shall be 50
percent of the standard fee based on their impact on public

facilities. 
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3. AFFORDABLE HOUSING: Fees for affordable housing projects
shall be determined on a case- by- case basis depending on the level
of affordability, number of affordable units, etc. The

determination shall be made by the Director of Development
Services but can be appealed to the City Council per the
provisions of MMC 17. 62. 050. 

4. SINGLE-FAMILY HOMES SMALLER THAN THE AVERAGE

HOME SIZE IN MERCED: The average single- family home size
in Merced based on building permits issued in 2021 was 1, 920
square feet. For homes that are at least 10 percent below that

average size, a fee shall be charged proportional to the percent

below the average single- family home size. 

DEFERRED PAYMENT

If the total amount of public facilities fees due and payable at the time of

issuance of a certificate of occupancy for a non-residential or multi -family project
exceeds $ 50,000, the property owner may enter into a Deferred Payment
Agreement with the City to pay twenty- five percent (25%) of those fees at the time

the certificate of occupancy is issued with the remaining seventy- five percent
75%) to be paid in equal installments over the next five ( 5) years ( or less at the

developer' s option). 

REPAYMENT TERMS

1) INTEREST: The unpaid balance of the fees shall be subject to

interest and collection charges. The annual interest rate will be equal
to the 11th District Cost of Funds plus two percent (2%) [ 200 basis

points] adjusted every July. 

2) DUE ON TRANSFER: The unpaid balance, together with accrued

interest, shall be due and payable in full upon the sale or any other
transfer of the property. 

3) RECORDING AND PROCESSING FEES: All such fees shall be
paid by the owner or applicant. 

6
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SECURITY

The developer shall, as security for repayment, execute a promissory note or
bond evidencing the obligation and terms of repayment. In addition to the
promissory note or bond, the developer may be required, at the discretion of the
City, to provide additional security ofa type and amount determined by the City. 

PROCESSING DEFERRED FEE REQUESTS

A developer who requests the deferral ofpublic facilities fees shall make

application to the Development Services Department, for review, processing, and
determination of eligibility. Such requests shall have a processing fee of Eight
Hundred Seventy -One Dollars ($ 871. 00) in 2022, adjusted each January 1, per the
Consumer Price Index (CPI). 

CREDIT OR REIMBURSEMENT

If the developer constructs improvements that are part of the public facility fee
program and required by the City, the following shall apply: 

1. If the actual cost of the improvement is equal to or less than the total
amount of fees to be paid, the developer will receive a credit in an
amount equal to the actual cost of the improvements (but in no event in

excess of the City Engineer' s estimate). No credit shall be given until
and unless the improvement is constructed and accepted by City or until
developer provides security for the improvement in the same manner as
security for subdivision improvements. 

2. If the actual cost of the improvements is greater than the total amount of

fees to be paid, a reimbursement agreement with the City shall be
established. No reimbursement shall be given until and unless the

improvement is constructed and accepted by City. 

3. Developers shall be reimbursed on a first in time basis and based on the

availability of public facility fee program funds. First in time shall be
determined by when the public improvement is completed and accepted
by City. 

7
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4. Of the fees collected for projects, one-half shall be dedicated to
repayment for developer installed improvements and one-half shall be

earmarked for improvements to be installed by the City. In its discretion, 
the City may use any or all of the fees to reimburse developers. 

5. City shall be under no obligation to reimburse developers except from the
one-half of the fees collected, and no reimbursement shall be owed until

fees for said purpose have been collected and until the installing
developer has filed a written request for reimbursement with the City
Clerk. In no event shall reimbursement be made to the installing
developer after the tenth anniversary of the date the public improvement
was accepted by the City. 

6. Reimbursements, if any, shall not bear interest. 

7. Unused Park and Recreation Facilities Fee credits granted per the now

repealed Merced Municipal Code Section 17. 38 can be applied toward
the Public Facilities Impact Fees. 

8. To be eligible for credit or reimbursement, all public improvements that

are part of the public facility fee program shall be paid at prevailing
wages. That includes any portion of the public improvement which is not
eligible for reimbursement ( i. e. curb, gutter, sidewalk, landscaping, etc.) 

RIGHT-OF- WAY DEDICATION AND REIMBURSEMENT

Unless provided otherwise by development agreement, condition of
approval, mitigation measure, or by city standards, the developer will be eligible
for credit/reimbursement for the cost of any additional right-of-way required for
street improvements in excess of the first 37 feet (or other collector standard) 

required for a one-half street section measured from the ultimate right-of-way line. 
In calculating the value of the right-of-way, the value will be determined by the
City Engineer. If the developer objects to the determined fair market value, he/ she
may appeal to the City Council. The burden of proof shall lie with the developer. 
Any right-of-way required to accommodate access to a given parcel such as
deceleration lanes" will be dedicated at the developer' s expense and is not subject

to credit/reimbursement. 

8
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STREET CONSTRUCTION PAVING REIMBURSEMENT

The first 24 feet of paving adjacent to the curb line plus all paving required
to accommodate deceleration lanes and driveways are a developer responsibility
and are not subject to credit/reimbursement. The developer will be eligible for
credit/reimbursement for the remainder of the street section outside of the first 24
feet of paving on either side of the street. 

TRAFIC SIGNAL REIMBURSEMENT

Unless provided otherwise by development agreement or by use permit, the
developer will be eligible for 100 percent credit/reimbursement for installation of
traffic signals at the intersection of two arterial streets, and for 50 percent
reimbursement at an intersection of an arterial and collector street. 

ARTERIAL BRIDGE REIMBURSEMENT

Unless provided otherwise by development agreement or by use permit, the
developer will be eligible for 100 percent credit/reimbursement for construction of
arterial bridges. 

APPROVED: 

Stephanie R. Dietz

City Manager

9
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RECORDING REQUESTED

BY: 

City of Merced, A California
charter municipal corporation

WHEN RECORDED MAIL

TO: 

City Clerk
City of Merced
678 West 18th Street

Merced, California 95340

Above for Recorder' s Use Only) 

AGREEMENT AFFECTING REAL PROPERTY & CREATING A

LIEN TO SECURE DEFERRED PAYMENT OF CITY PUBLIC
FACILITY FINANCING PLAN IMPACT FEES

THIS AGREEMENT is made this day of
20_, by and between [ Requestor], 

a( n) [ describe entity ( individual, partnership, 
LLP, corporation, etc.)] ( hereinafter referred to as " Grantor") and the CITY
OF MERCED, a California charter municipal corporation (hereinafter referred
to as " Grantee"). 

WHEREAS, Grantor has applied to the Grantee for a building permit on
the property known as
Property Address or APN' s], and more fully described on Exhibit "A" 

attached hereto; and, 

WHEREAS, Grantor has further applied for deferral of certain Public

Facility Financing Plan (" PFFP") fees in accordance with Section 17. 62.050
of the Merced Municipal Code and the Administrative Procedures adopted

pursuant thereto, said fees being more fully described on Exhibit " B" attached
hereto. 

X:1FormsAAgreements\ Finance\Deferred Payment Agreement Impact Fees W-Lien.doc
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NOW, THEREFORE, in consideration of the mutual covenants and
agreements contained herein and for other good and valuable consideration, 

the receipt and sufficiency of which is hereby acknowledged and agreed, the
parties hereto do hereby agree as follows: 

1. PFFP FEE OBLIGATION. Grantor acknowledges and

unconditionally agrees that it owes the Grantee the total sum of
for PFFP fees. 

2. PFFP DOWN PAYMENT AND REPAYMENT

SCHEDULE. The Grantor agrees to pay twenty- five percent (25%) 
of the PFFP fees at the time the building permit is issued with the
remaining seventy- five percent (75%) to be paid in equal monthly
installments over the next five ( 5) years ( or less at the Grantor' s
option). 

3. PFFP REPAYMENT TERMS AND CONDITIONS. 

A. PAYMENT FREQUENCY: Grantor shall make

monthly payments on the remaining deferred
PFFP fee obligation, the amount paid annually
being at least one- quarter of the total deferred
PFFP fee obligation, plus interest as described

below. Payments shall be made on or before the

first of each month and shall be made to the City
of Merced, Finance Department, PFFP Fee
Deferral for , [ Reference to Fee

Deferral Project] and made at 678 West 18th

Street, Merced, California 95340. Grantee shall
endeavor to send Grantor an invoice for payment

at least thirty (30) days before the payment is due. 
However, Grantor unconditionally agrees to make
said payment by the payment due date even if no
invoice is received thereby. A late fee of five
percent ( 5%) of the total fee payment shall be

imposed for all late payments made. 

B. INTEREST: The unpaid balance of the fees shall
be subject to interest and collection charges. The
annual interest rate will be equal to the 1 lth

x:\FormsVtgrecments\ Finance\Deferred Payment Agreement Impact Fees W- Lien.doc
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District Cost of Funds plus two percent (2%) [ 200

basis points] adjusted every July. 

C. DUE ON TRANSFER: The unpaid deferred

PFFP fee balance, together with accrued interest, 

and late fees shall be due and payable in full upon

the sale or any other transfer of the property. 

D. RECORDING AND PROCESSING FEES: All

such fees shall be paid by the Grantor. 

4. LIEN CREATED. Grantor hereby grants to Grantee a lien
against the real property described in Exhibit "A." 

5. LIEN AS SECURITY FOR DEFERRED PFFP FEES. The

lien created herein in the real property described in Exhibit "A" is intended to
guarantee the payment in full, plus accrued interest, late fees, and the cost of
collection of the deferred PFFP fees. 

6. LIEN PRECEDENCE. The lien created herein shall be

superior to all other liens or encumbrances against the real property described
in Exhibit "A." 

7. GRANTEE' S AUTHORITY TO FORECLOSE ON LIEN. 

The condition of this lien is such that if the above-named Grantor, its or their
heirs or executors, administrators, successors, transferees, or assigns shall in

all things stand to and abide by, and truly keep and perform the covenants, 
conditions, and provisions in this Agreement and any alteration thereof made
therein and provided, on its or their part, to be kept and performed at the time

and in the manner therein specified, and in all other respects according to their
true intent and meaning, and indemnifies and saves harmless the Grantee, its
officers, agents and employees as therein stipulated, then the liens shall

become null and void upon recording of a release by the Grantee in
substantially the form as shown on Exhibit "C" hereto; otherwise the lien shall
remain in full force and effect. 

8. GRANTEE' S COSTS TO ENFORCE PAYMENT

OBLIGATION INCLUDED IN AMOUNT OF LIEN. As part of the

obligation secured hereby and in addition to the amount stated above, there
shall be included cost and reasonable expenses and fees, including reasonable

X: IForms\Agreements\ Finance\ Deferred Payment Agreement Impact Fees W- Lien.doc
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attorneys' fees and late fees, incurred by Grantee in successfully enforcing
such obligations, all to be taxed as costs and included in any judgment
rendered. 

9. EXTENSIONS OF TIME SHALL NOT CHANGE
OBLIGATION TO PAY, PRIORITY, OR ENFORCEABILITY OF
LIEN. The Grantor hereby stipulates and agrees that no change, extension of
time, alteration, or addition to the terms of this Agreement shall in any manner
effect Grantor' s obligations with respect to this lien. 

IN WITNESS WHEREOF the parties hereto have executed
this Agreement as of the date first above written. 

GRANTOR: 

By: 

Name: 

Signature) 

Title: 

Address: 

Telephone: 

GRANTEE: 

Typed Name) 

CITY OF MERCED

A California Charter Municipal
Corporation

BY: 

City Manager

X:1Forms\ Agreementa\ FinancelDcfcrrcd Payment Agreement Impact Fees W- Lien.doc
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ATTEST: 

CITY CLERK

BY: 

Deputy City Clerk

APPROVED AS TO FORM: 

BY: 

City Attorney

ACCOUNT DATA: 

BY: 

Verified by Finance Officer

X:1Forms\Agreements\ Finance\ Deferred Payment Agreement Impact Fees WLien.doc
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ACKNOWLEDGEMENT

State of California

County of Merced

On , 20 , before me, 

a Notary Public, personally appeared, 

who proved to me on the basis of satisfactory evidence to be the
person( s) whose names) is/ are subscribed to the within instrument

and acknowledged to me that he/she/ they executed the same in
his/her/their authorized capacity( ies), and that by his/her/their
signature( s) on the instrument the person( s), or the entity upon behalf
of which the person( s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State
of California that the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature

Notary Public ( seal) 

X:1FormsWgreementainancaDeferred Payment Agreement Impact Fees W- Lien.doc
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EXHIBIT "A" 

Legal Description
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EXHIBIT "B" 

Description of Deferred Fees
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EXHIBIT "C" 

Form of Notice to Release Lien When Payment is Paid
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RECORDING REQUESTED BY: 

City of Merced, A California Charter
Municipal Corporation

WHEN RECORDED MAIL TO: 

City of Merced
City Clerk
678 West 18th Street

Merced, California 95340

Exempt Recording Per Gov' t Code
Section 6103

Above for Recorder' s Use Only) 

RELEASE OF LIEN UPON REAL PROPERTY

DEFERRED PUBLIC FACILITY FINANCING PLAN FEES] 

WHEREAS, On , 20_, 

hereinafter " Grantor") and the City of Merced, a California Charter Municipal
Corporation, (" Grantee") entered into that certain Agreement entitled " Agreement

Affecting Real Property and Creating a Lien to Secure Deferred Payment of City
Public Facility Financing Plan Impact Fees," ( the " Agreement"), which
Agreement was recorded as Vol. , Page , et seq., Official Records of
Merced County on , 20_; and, 

WHEREAS, Grantor has satisfied the conditions for the release of lien upon

the real property described in said Agreement. 

NOW THEREFORE, the Grantee hereby releases all of its right, title, and
interest to the lien in the real property described in Exhibit "A" attached hereto, 
and as created by the Agreement referenced above and recorded as Vol. , Page

et seq., Official Records of Merced County on , 200_. 

1
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ATTEST: 

CITY CLERK

BY: 

CITY OF MERCED

A California Charter Municipal
Corporation

BY: 

Assistant/Deputy City Clerk

APPROVED AS TO FORM: 

BY: 

City Attorney

ACCOUNT DATA: 

BY: 

Date

Verified by Finance Officer

2
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EXHIBIT "A" 

LEGAL DESCRIPTION

3
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AGREEMENT TO SECURE DEFERRED PAYMENT OF CITY
PUBLIC FACILITY FINANCING PLAN IMPACT FEES

THIS AGREEMENT is made this day of , 
20_, by and between [ Requestor], 
a( n) [ describe entity ( individual, partnership, 
LLP, corporation, etc.)] ( hereinafter referred to as " Grantor") and the CITY
OF MERCED, a California charter municipal corporation (hereinafter referred
to as " Grantee"). 

WHEREAS, Grantor has applied to the Grantee for a building permit on
the property known as
Property Address or APN' s], and more fully described on Exhibit "A" 

attached hereto; and, 

WHEREAS, Grantor has further applied for deferral of certain Public
Facility Financing Plan (" PFFP") fees in accordance with Section 17. 62.050
of the Merced Municipal Code and the Administrative Procedures adopted
pursuant thereto, said fees being more fully described on Exhibit " B" attached
hereto. 

NOW, THEREFORE, in consideration of the mutual covenants and
agreements contained herein and for other good and valuable consideration, 
the receipt and sufficiency of which is hereby acknowledged and agreed, the
parties hereto do hereby agree as follows: 

1. PFFP FEE OBLIGATION. Grantor acknowledges and
unconditionally agrees that it owes the Grantee the total sum of

for PFFP fees. 

2. PFFP DOWN PAYMENT AND REPAYMENT

SCHEDULE. The Grantor agrees to pay twenty- five percent (25%) 
of the PFFP fees at the time the building permit is issued with the
remaining seventy- five percent ( 75%) to be paid in equal monthly
installments over the next five (5) years ( or less at the Grantor' s
option). 

X:\ Forms\ Agreements\ Finance\Deferred Payment Agreement Impact Fees WOther Security.doc
1

ATTACHMENT 2 --Page 24



3. PFFP REPAYMENT TERMS AND CONDITIONS. 

A. PAYMENT FREQUENCY: Grantor shall make

monthly payments on the remaining deferred
PFFP fee obligation, the amount paid annually
being at least one- quarter of the total deferred
PFFP fee obligation, plus interest as described

below. Payments shall be made on or before the

first of each month and shall be made to the City
of Merced, Finance Department, PFFP Fee
Deferral for , [ Reference to Fee

Deferral Project] and made at 678 West 18th

Street, Merced, California 95340. Grantee shall
endeavor to send Grantor an invoice for payment

at least thirty (30) days before the payment is due. 
However, Grantor unconditionally agrees to make
said payment by the payment due date even if no
invoice is received thereby. A late fee of five
percent (5%) of the total fee payment shall be
imposed for all late payments made. 

B. INTEREST: The unpaid balance of the fees shall

be subject to interest and collection charges. The

annual interest rate will be equal to the 1 lth
District Cost of Funds plus two percent (2%) [ 200

basis points] adjusted every July. 

C. DUE ON TRANSFER: The unpaid deferred
PFFP fee balance, together with accrued interest, 
and late fees shall be due and payable in full upon

the sale or any other transfer of the property. 

D. RECORDING AND PROCESSING FEES: All

such fees shall be paid by the Grantor. 

4. SECURITY. Grantor hereby provides security for the payment
of the deferred PFFP Fees and related costs to Grantee the items of security as
identified in Exhibit "A." 

X:1FormsAAgreemenis\ Finance\Deferred Payment Agreement Impact Fees W -Other Security.doc
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5. SECURITY FOR DEFERRED PFFP FEES. The security
identified in Exhibit " A" is intended to guarantee the payment in full, plus
accrued interest, late fees, and the cost of collection of the deferred PFFP fees. 

6. Reserved. 

7. Reserved. 

8. GRANTEE' S COSTS TO ENFORCE PAYMENT

OBLIGATION INCLUDED IN AMOUNT OF SECURITY. As part of
the obligation secured hereby and in addition to the amount stated above, there
shall be included cost and reasonable expenses and fees, including reasonable
attorneys' fees and late fees, incurred by Grantee in successfully enforcing
such obligations, all to be taxed as costs and included in any judgment
rendered. 

9. ° EXTENSIONS OF TIME SHALL NOT CHANGE
OBLIGATION TO PAY, PRIORITY, OR ENFORCEABILITY OF

LIEN. The Grantor hereby stipulates and agrees that no change, extension of
time, alteration, or addition to the terms of this Agreement shall in any manner
effect Grantor' s obligations with respect to this lien. 

IN WITNESS WHEREOF the parties hereto have executed
this Agreement as of the date first above written. 

GRANTOR: 

By: 

Name: 

Title: 

Address: 

Telephone: 

Signature) 

Typed Name) 
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ATTEST: 

CITY CLERK

BY: 

GRANTEE: 

CITY OF MERCED

A California Charter Municipal
Corporation

BY: 

Deputy City Clerk

APPROVED AS TO FORM: 

BY: 

City Attorney

ACCOUNT DATA: 

BY: 

Verified by Finance Officer

City Manager

X:1Fonns\AgreementsWinancaDeferred Payment Agreement Impact Fees W -Other Security.doc
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EXHIBIT "A" 

Identification of Security
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EXHIBIT "B" 

Description of Deferred Fees
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EXHIBIT " C" 

Form of Notice to Release Security When Payment is Paid
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CITY OF MERCED

PUBLIC FACILITY FINANCING PLAN

RELEASE OF SECURITY FOR DEFERRED PFFP FEES

WHEREAS, On , 20 , 

hereinafter " Grantor") and the City of Merced, a California Charter Municipal
Corporation, (" Grantee") entered into that certain Agreement entitled " Agreement

to Secure Deferred Payment of City Public Facility Financing Plan Impact Fees," 
the " Agreement"); and, 

WHEREAS, Grantor has satisfied the conditions for the release of the

security described in said Agreement. 

NOW THEREFORE, the Grantee hereby releases all of its right, title, and
interest to the lien in the security described in Exhibit " A" attached hereto, and as
created by the Agreement referenced. 

CITY OF MERCED

A California Charter Municipal

Corporation

BY: 

ATTEST: 

CITY CLERK

BY: 

Assistant/Deputy City Clerk

APPROVED AS TO FORM: 

BY: 

City Attorney

1

City Manager
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ACCOUNT DATA: 

BY: 

Verified by Finance Officer

2
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EXHIBIT "A" 

DESCRIPTION OF SECURITY

3
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CITY OF MERCED

PROMISSORY NOTE

CONTAINING ACCELERATION CLAUSE) 
PFFP FEE DEFERRAL) 

Amount: , California

Dated: 

FOR VALUE RECEIVED, on or before , [ date] 

the undersigned individual( s) promise( s) to pay without demand therefore the City
of Merced, a California charter law municipal corporation, or order at 678 West

18th Street, Merced, California 95340, or at such designate in writing, the principal
sum of , [ amount] ($ ), with annual the interest rate
thereon equal to the 1 lth District cost of funds plus one percent (2%) [ 200 basis

points] adjusted every July. 

The undersigned promises and agrees to make monthly installment payments
of [ amount] ($ ) for a period of time not to

exceed five (5) years. Payments to be made to the City of Merced at the above
referenced address. Should the Promisor fail to make any two consecutive
payments, the entire remaining balance shall become due and payable immediately
upon notice to the Promisor from the City or its legal representative. 
Notwithstanding the above, to any late payment, a late payment fee of five percent
5%) shall be imposed and applied on said payment. Should the late payments fee

not be paid, it shall be added to and included within the sum secured by this
Promissory Note. 

If action is instituted on this Note, the undersigned promises to pay the
holder thereof any expenses incurred thereby, including, but not limited to, court
costs and such other sums as the Court may fix as reasonable attorney' s fees. 

It is further acknowledged and agreed that the unpaid balance, plus accrued
interest shall be immediately due and payable upon the sale or transfer of the real
property located at and as described on Exhibit " A" 
hereto. 

1
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This Note or any portion thereof may be prepaid at any time without penalty. 

In agreement thereof, I execute this Note on the day of
20 in the City of , California. 

CITY OF MERCED

BY: 

City Manager

ATTEST: 

CITY CLERK

BY: 

Assistant/Deputy City Clerk

APPROVED AS TO FORM: 

BY: 

City Attorney Date

Promisor' s Signature

Promisor' s Signature

2
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Affordable Housing Project Impact Fee Schedule of Adjustments
Income Category of AMI fee reduction) 

Acutely Low 0- 15 100% 

Extremely Low 15- 30 90% 

Very Low 30- 50 80% 

Low 50-80 60% 

Moderate 80- 120 40% 

Above Moderate over 120 0% 

Community Bldg/ Office* 100

Acutely low income: 0- 15% of AMI

Extremely low income: 15- 30% of AMI

Very low income: 30% to 50% of AMI

Lower income: 50% to 80% of AMI; the term may also be used to mean 0% to 80% of AMI
Moderate income: 80% to 120% of AMI

The Community Bldg/ Office serves the tenants of the apartment complex. Therefore there are no additional
impacts. A 100% reduction in impact fees is given for the Community Bldg/ Office
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Project Backbone and Offsite Infrastructure

Phase of Development

Circulation Improvements 1A 1B 1C 1D 1E

Lake Road from Cardella to Virginia Smith X

Lake Road ( Virginia Smith to Meyers Gate) X

Campus Parkway (Virginia Smith to Cardella) X

University Avenue ( Meyers Gate - Campus Parkway X

Campus Parkway (Meyers Gate to Virginia Smith) X

Campus Parkway (Virginia Smith to Cardella Road) X

Meyers Gate Road ( Lake Road to Golden Bobcat) X

Meyers Gate Road ( Golden Bobcat to Kibby Road) X

Golden Bobcat Ave ( Meyers Gate Road to Virginia Smith) X

Golden Bobcat Ave (Virginia Smith to Cardella Road) X

Virginia Smith Parkway (Lake Road - Golden Bobcat Avenue) X

Virginia Smith Parkway (Golden Bobcat Avenue - Kibby Road) X

Virginia Smith Parkway ( Kibby Road - Canal) X

Main Street (Meyers Gate to Virginia Smith) X

Main Street (Virginia Smith - Cardela Road) X

Kibby Road ( Meyers Gate Road to Virginia Smith) X

Kibby Road (Virginia Smith to Cardella Road) X

Cardella ( Lake Road to Golden Bobcat) X

Cardella (Golden Bobcat to Kibby Road) X

Cardella (Kibby Road to Canal) X

Road A from Virginia Smith to Cardella Road X

Sewer Improvements

Litt Station and forcemoin to existing SS @ Bellevue RD X

Gravity Sewer in Cardella from Litt Station to Golden Bobcat X

Gravity in Virginia Smith Parkway to Golden Bobcat X

Gravity Sewer in Meyers Gate Between Lake Road and Golden Bobcat X

Gravity Sewer in University Avenue X

Gravity Sewer In Campus Parkway from Meyers Gate to Virginia Smith Parkway. X

Gravity Sewer in Golden Bobcat from Meyers Gate to Virginia Smith Parkway X

Gravity Sewer in Meyers Gate and Virginia Smith between Golden Bobcat and Kibby Road X

Gravity Sewer in Main Street from Meyers Gale to Virginia Smith X

Gravity Sewer in Cardella Road from Golden Bobcat to Road A X

Gravity in Main Street and tabby Road from Virginia Smith to Cardella X

Gravity in Virginia Smith Parkway and Cardella from Kibby road to Phase 1 east boundary X

Gravity Sewer in Road A from Virginia Smith Parkway to Cardetia Road. X

Water Imorovements

Water main In Lake Road from Bellevue to Cardella Road X
4

Water main in Virginia Smith Parkway and Cardella from Lake Road to Golden Bobcat X

Water main in Campus parkway and Golden Bobcat from Virginia Smith Parkway to Cardella. X

Install Water Well on East side of Golden Bobcat Ave. X

Water main in Campus parkway and Golden Bobcat from Meyers Gate Road and Virginia Smith X

Water main in Meyers Gate from Lake Road to Golden Bobcat X

Water main in Meyers Gate Road and Virginia Smith Parkway from Golden Bobcat to Kibby Road X

Water main in Main Street and Kibby Road from Meyers Gate Road to Virginia Smith Parkway X

Water main in Main Street and Kibby Road from Virginia Smith Parkway to Cardella Road X

Water main in Cardella Road from Golden Bobcat Road to Kibby Road X

Water main in Virginia Smith Parkway and Cardella Road from Kibby Road to Phase 1 eastem boundary
X

water main in Rood A from Virginia Smith and Cardella Road 1 X
Storm Drainage Improvements

Storm Drain infrastructure in Virginia Smith Parkway X

Storm Drain Basins along Virginia Smith Parkway between Lake Road and Golden Bobcat X

Storm Drain Basins along Campus Parkway and Creek between Virginia Smtth Parkway and Cardella X
Storm Drain infrastructure in Campus Parkway, University and Golden Bobcat between Meyers Gate
Road and Virginia Smith Parkway

X

Storm Drain Basins along University Avenue and Campus Parkway X

Storm Drain infrastructure along Main Street and Kibby Road between Meyers Gate Road and Virginia
Smith Parkway

X

Storm Drain Basins along Virginia Smith and Kibby Road between Golden Bobcat Ave and Kibby X

Storm Drain infrastructure along Cardella Road between Kibby Road and Golden Bobcat X

Storm Drain Basins along Cardella between Kibby Road and Golden Bobcat X

Storm Drain infrastructure along Virginia Smith and Cardella Road between Kibby Road and Phase 1
eastem edge (Including bypass ane) 

X

Storni Drain Basins along Cardella and adjacent to the canal (including outlets to canal) X
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Phasing Plan
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Exhibit I

Campus Parkway Connection
Right of Way and Improvements
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Exhibit J

Affordable Housing Plan



Virginia Smith Trust Property

Affordable Housing Plan

Affordable Housing Plan

In the larger scheme, the housing stock in Merced is adequate and affordable. Prices are still some- 

what depressed from over -supply and the effects to the Great Recession. Apartments provide an af- 
fordable alternative to home ownership. However, it is still believed that programs should be provided

to create workforce housing, increase the supply of housing available to UC employees and students, 
and provide preferences and incentives for individuals who work on campus at UC Merced. There

should also be owner -occupancy restrictions in the single- family detached units to eliminate or substan- 

tially reduce the potential for converting single family neighborhoods to tracts of investor-owned rental

for students ( Isla Vista), and a special Workforce Housing Incentive Program should be established ( basi- 

cally a first time homebuyers program) which will provide deed -restricted units for workforce housing
eligible households ( households earning 121- 160% of the Area Median income). This workforce housing
program seeks to target the Project to all UC employees, reduce the influence of investors in the limita- 

tion of housing choice and availability, provide a down payment assistance program for Workforce In- 

come families, and provide a certain number of units that will be deed -restricted. Finally, VST and its
builders will team up with affordable housing providers to provide lots for "sweat equity" self- help hous- 
ing. The elements of the program are as follows: 

1. Local Preference (" UC Workers First"). The UC and University Community Plan areas have been
planned as an integrated unit for the last 25 years. The hope has always been that the UCP proper- 

ties, including VST, would provide the residential and commercial support for UC' s students and

staff. It is known that many of the UC' s staff live outside of the community and students are being
accommodated inside the City at other locations. These commute trips result in an estimated 17. 7

million vehicle miles (VMT) traveled each year by students and staff using passenger cars to and
from the university. If VST can capture 35 percent of the current students, and 50% of the current
staff, all vehicle trips will be shortened, and there will be a significant shift to non -vehicle modes of

transportation resulting in a VMT reduction of approximately 9 million miles per year. 

Incentives will be established to provide priority for existing UC staff and students as follows: 

a. Each development phase of VST is to maintain the interest list and shall separate and prioritize

names of local employees based on interest in product type. 

b. When housing units are to become available, usually 270- 360 days prior to certificate of occu- 

pancy ( assuming a 180 -day construction period), the builder shall notify those UC staff on the
reservation list of the opportunity to purchase a residence starting with the " top of the list." 



Those individuals shall have approximately 60 days to get pre -qualified to purchase the resi- 

dence and to provide the builder with proof that the individual is a UC employee ( i. e. paycheck

or bonafide offer of employment from a local employer.) 

c. If an individual fails to get pre -qualified or fails to provide the builder with proof of UC employ- 

ment within the time periods above, then the builder may remove or put that name at the end
of the interest list. 

d. UC staff and employees shall be provided with an incentive package worth $5, 000, including
reductions off base price, option allowances, free bikes for transportation, allowance for clos- 

ing costs, allowance for upgrades, or similar incentives at the discretion of the builder. This in- 

centive would apply to all UC staff regardless of income. 

2. Owner -Occupancy Restrictions. Establishing a stable and desirable neighborhood for UC staff will

require some segmentation and separation of the student rentals and the ownership units. Builders

will agree to include restrictions in the purchase agreement and Covenants Conditions and Re- 

strictions ( CC& Rs) for the R- 1 single family detached units and at least 75% of the R- 2 units to re- 

strict these units for owner -occupancy only for the first five years after sale. In the case of units with

Accessory Dwelling Units ( ADUs), the Principal Dwelling or the ADU will need to be occupied by the
property owner. The final form of these agreements will be determined at the time of development

of the first final map, and will provide for appropriate monitoring and enforcement. 

3. Workforce Housing Incentive Program (WHIP). The project will provide Workforce Housing cate- 
gory, defined as household incomes of 121% to 160% of Area Median Income (AMI). This program
would require that eligible households have incomes no greater than 160% of the then -current Area

Median Income ( AMI) and are income -certified by the local Housing Authority. Prices would be lim- 

ited to no more than that required to achieve an Index of Affordability (" Index") of 31 percent (cost

of housing including mortgage principal, mortgage interest, taxes and insurance divided by 140% of
AMI). The maximum purchase price would be equal to 5. 65 times ( 140% of 4. 05 multiplier) the me- 

dian income for each household size. These units would have to be occupied by an income qualify- 
ing Workforce Housing household for a minimum of ten ( 10) years, with preference to UC staff if le- 

gally permitted. 

4. Down Payment Assistance Program. The project would provide a matching down payment assis- 

tance ( DPA) of five percent of the purchase price up to $5, 000 as a " silent second" on the initial sale

of the five percent of the R- 1 and R- 2 homes. These units would have to be occupied by a UC staff
earning less than Countywide " Moderate Income Limit" for Merced County as determined by State

Housing and Community Development Department ( HCD). These units would be occupied by a
household for a minimum of ten ( 10) years; if resold within this ten- year period, the units would

need to be sold to another income qualifying Workforce Housing buyer and the 10 -year deed re- 
striction would reset to 10 more years with the new buyer of the home. The DPA loan would be re- 

paid upon sale of the unit or refinancing, and the proceeds would be placed in a revolving loan fund

to assist future workforce, moderate, or lower income home buyers in the VST project. Unlike a re- 

duction in price that would be captured by a future seller at the end of the affordability term, this
assistance would continue throughout the life of the funds to assist buyers in the development. 



5. Self Help Housing. VST would provide 25 improved R- 2 lots for Self Help housing project for Very
Low Income families. Floor plans, exterior elevations and finishes would be established by a master
builder with the same basic specifications and finish qualities of market rate homes that are con- 

structed by a builder for the balance of the development. Sites will be provided in conformance
with Table 2 of the Specific Plan. 

6. Multifamily Construction Program. The Specific Plan will provide improved sites that are adequate

for up to 300 dwelling units, with sites for at least 200 units Phases 1A through 1E and 100 units in

Phase 2. These sites will be provided to affordable housing providers and will be developed with a
combination of market rate units, 50 deed -restricted Moderate Income units, 100 units for Ex- 

tremely Low Income households, 100 units for Very Low Income House -holds, and 100 units for

Low Income Households. In total this program will result in 350 units that will be enforceably re- 

stricted. In addition there would be 25 units for Very Low Income households in the Village Center
Mixed Use area. Sites would be provided in conformance with Table 2 of the Specific Plan. 

7. Density Bonus Program. The level of affordable housing in the Project is made possible by usage of
the State and local Density Bonus Program ( Chapter 20. 56 of the Merced Municipal Code). The

Project would dedicate land for the Self Help Housing and the Multifamily Construction programs, 

including 2. 96 acres for 25 R- 2 units for Low Income Self Help units, and 10. 7 acres of R- 4 land for

300 units (20. 17% of total R4 units) on multiple sites, including 100 Low Income units, 100 Very Low

income units, and 100 Extremely Low Income units. These would be constructed on multiple sites
per the schedule and buildout in Table 2 of the Specific Plan. The dedication of the R- 4 land would

result in a 25% Land Dedication Density Bonus to the R- 4 area for the 20. 1% of affordable units in

the R- 4 area that would yield 372 additional R- 4 units. For the purposes of this density bonus, the
development" would be defined as the entire 53 -acre, 1, 489 -unit R- 4 area. The dedicated land

would be adequate for 300 Extremely Low, Very Low Income units and Low Income units. The ded- 

icated R- 4 sites would be provided with a 50% density bonus on the affordable sites totaling 150
market rate or Moderate Income units. There would be a total of 522 bonus units, 35% of the to- 

tal development (and within the City guidelines), with 372 of the bonus units used in the R- 4 area
outside of the dedicated land, and 150 units used on the dedicated R- 4 land. 

There would also be a density bonus for the Very Low Income units in the Town Center Mixed Use

area. The 25 Very Low Income Units would be 23. 1% of the total units and would yield a 50% den- 

sity bonus, increasing the total number of Town Center Mixed Use units to 162 units. 
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Specific Plan Table 2

Development Per Phase Phase 1

Land Use Type Phase Phase Phase I Phase Phase Total
1A 1B 1C 1D IE Phase 1

Phase 2 Total

Residential (Units) 

R- 1 I 109 226

R- 2

R- 3

36

141 186 662

64 24 131 255

615 ! 1, 277

225 480

364 - 364

R- 4 696 - 456 1, 152

Mixed Use - - 108 - 
L - 

Total Residential (Units) 841 226 992 165 317

Commercial (SF) 

Retail Mixed/ Town Center) - - 275,000 32, 500

108

336

2,541 1,316

1,488

108

3,857

307,500 307,500

Hotel/ Office - - 275,000

Neighborhood Commercial 50, 000

275,000

50,000

275,000

54,500 104,500

Community Commercial 175,000 - 175,000 175,000

Total Commerdal ( SF) 

Parks (Acres) 

Linear Parks

Public Parks

School Parks

Private Parks

50,000 - 550,000

1. 23 4. 16

2. 14 3. 48

Total Parks (Acres) 

Public Fadlities (Acres) 

Backbone Roads

Water

Other

Schools

Total Public Facilities (Acres) 

Affordable Housing

Workforce Housing Program

Self Help Housing Program

Multifamily New Construction

1. 88

207,500 T 807,500 54,500 862,000

5. 79

1. 40j

7. 30

5. 25 7. 64 5.79 8.70

10. 58 6. 52 12.92

1. 50 4. 20

7. 50

6.17

4. 50

15. 50

4. 82

24. 82

11. 29

28.42

4. 82

7. 67

52. 20

6. 17 42.36

5.70

7.5

8.47 19. 76

34.79 63. 21

4. 82

2.36 10. 03

45.62 97. 82

27.46 69. 82

9.84 15. 54

7.5 15. 0

4. 40

19.58 10.72 17. 32 6. 17

25 { 25

14.89 19. 29

21.06 74.85

19. 29

44.80 119. 65

25 75 75

13

100 125

Total Affordable Housing Units 125 13 175

Units counts do not h dude permitted density
bonuses for qualified projects.) 

12 25

225 100

37 325 175

150

25

325

500





Exhibit K

Water System Master Plan
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Exhibit L

Onsite Campus Parkway to be
Constructed by VST
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Exhibit M

Campus Parkway
South Design Speed
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Exhibit N

Bicycle and Multimodal

Transportation Improvements
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